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PART I: TEXT EDITS

I. Crimmigration, Policy, and Charter Rights Interpreted
1. The Rise of “Crimmigration” 
While the concept of inadmissibility and deportation laws targeting criminals is not new, it is unsurprising that the “moralizing, penal, populist tone’ of criminal law rhetoric in recent decades has shaped immigration law to be viewed through the lens of “criminal prohibitions” and “criminal penalties”.[footnoteRef:1] This shift reflects a broader global trend of conflating immigration enforcement with crime control, which emphasizes punitive measures over administrative regulation. This trend was named “crimmigration” by Juliet Stumpf and describes a phenomenon where criminal law principles and enforcement mechanisms increasingly shape immigration policies.[footnoteRef:2] “Crimmigration” is seen in the enforcement methods shared by immigration and criminal law as well as the procedural similarities in prosecuting immigration and criminal violations.[footnoteRef:3]  [1:  Sharryn Aiken et al, “Introduction: ‘Crimmigration, Surveillance and Security Threats’: A Multidisciplinary Dialogue” (2014) 40 Queen’s LJ i at iii.]  [2:  Asha Kaushal, “The Webbing of Public Law: Looking Through Deportation Doctrine” (2020) 59:2 OHLJ 291 at 303 [Kaushal].]  [3:  Ibid.] 

[bookmark: _Ref185288962][bookmark: _Hlk188716197]This trend  is also reflected in the objectives of the Immigration and Refugee Protection Act, which is to prioritize security and protect Canadian society from non-citizens who have engaged in criminal activity.[footnoteRef:4] The objectives are directly expressed in IRPA provisions that link immigration status to criminal conduct and enforce consequences including forced relocation, detention, and even lifetime banishment.[footnoteRef:5] For example, section 37(1)(a) of the IRPA deems a non-citizen inadmissible based on a broad and ambiguous ground of membership in a criminal organization.[footnoteRef:6] The statutory regime governing deportation establishes a detailed system involving warrants, arrests, detention, detention reviews and the use of physical restraints.[footnoteRef:7] [4:  Immigration and Refugee Protection Act, SC 2001, c 27, ss. 3(h)–(i) [IRPA]; Medovarski v Canada (Minister of Citizenship and Immigration), 2005 SCC 51 at para 10.]  [5:  See e.g., IRPA, supra note 4, ss 36–37. See also Daniel Kanstroom, “Deportation, Social Control, and Punishment: Some Thoughts About Why Hard Laws Make Bad Cases” (2000) 113 Harv L Rev 1889 at 1894.]  [6:  IRPA, supra note 4, s 37(1)(a).]  [7:  IRPA, supra note 4, ss 54-87; Immigration and Refugee Protection Regulations, SOR/2022-227, ss 223-251; Kaushal, supra note 2 at 305.] 

2. Deportation as “Non-penal”
Yet, for the past century, Canadian jurisprudence has refused to classify deportation as a criminal or penal sanction. This is particularly apparent in the seminal 1992 Chiarelli decision, which confirmed the idea “that non-citizens do not have an unqualified right to enter” or remain in Canada.[footnoteRef:8] Writing for a unanimous Court, Sopinca J held that Canada “has the right and duty to keep out and to expel aliens” because “otherwise, Canada could become a haven for criminals and others whom we legitimately do not wish to have among us”.[footnoteRef:9] He stated that s. 6 of the Charter distinguishes between citizens and non-citizens regarding the right to enter and remain in Canada, thus granting Parliament the authority to regulate the presence of non citizens.[footnoteRef:10]  In this context, Parliament’s imposition of conditions regarding criminality reflects it’s “legitimate, non-arbitrary” decision to determine situations where “it is not in the public interest to allow non-citizens to remain in the country.”[footnoteRef:11] Because Chiarelli “deliberately violated an essential condition under which” he was allowed to remain in Canada through his conviction, terminating that right did not breach fundamental justice.[footnoteRef:12] According to Sopinca J., it was not necessary to consider the circumstances of the non-citizen or look at “other aggravating or mitigating circumstances.”[footnoteRef:13]  [8:  1992 CanLII 87 [Chiarelli].]  [9:  Ibid at 733. ]  [10:  Ibid at 715, 733, 735; Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (USA), 1982, c 11, s 6 [Charter].]  [11:  Chiarelli, supra note 8 at 739.]  [12:  Ibid.]  [13:  Ibid.] 

[bookmark: _Ref185418629]This framing affectively eliminated Chiarelli’s claims against the deportation under ss. 7, 12, or 15 of the Charter.[footnoteRef:14] By classifying deportation as a “termination of [a non-citizen’s] right to remain in Canada,” it was not difficult for the Supreme Court to find that “deportation is not imposed as a punishment.”[footnoteRef:15] Based on these principals, the Court concluded that allowing a non-citizen who had violated a condition of his residence to remain in Canada would be more outrageous to canadian “standards of decency” then deporting him.[footnoteRef:16] The Court also dismissed the section 15 challenge by reiterating that section 6 of the Charter makes a distinction between citizens and non-citizens.[footnoteRef:17]  [14:  Supra notes 10, ss 7, 12, 15.]  [15:  Chiarelli,, supra note 4 at 734–35. See also Catherine Dauverge, “How the Charter has Failed Non-Citizens in Canada: Reviewing Thirty Years of Supreme Court of Canada Jurisprudence” (2013) 58:2 McGill LJ 663 at 681.]  [16:  Chiarelli, supra note 9 at 736.]  [17:  Ibid; Supra note, 10, s 6. ] 

The decision did not attempt to balance the competing interests of the state and Chiarelli as an individual or comment on why deporting Chiarelli – who had lived in Canada since he was fifteen – to Italy would not “outrage standards of decency.”[footnoteRef:18] It also passed over the equality rights argument very quickly and did not reference international human rights standards.[footnoteRef:19] [18:  Joshua Blum, The Chiarelli Doctrine: Immigration Exceptionalism and the Canadian Charter of Rights and Freedoms (2021) 54:1 UBC Law Rev 1 at 41.]  [19:  Dauverge, supra note 13 at 683.] 

Following Chiarelli and subsequent jurisprudence, the Federal Court of Appeal in 2019 held that a finding of inadmissibility does not engage section 7 of the Charter.[footnoteRef:20] It should be noted that an immigration case can only reach the Federal Court of Appeal “if, in rendering judgment, the judge certifies that a serious question of general importance is involved and states the question.”[footnoteRef:21] The question “must be dispositive of the appeal, must transcend the interests of the parties and must raise an issue of broad significance or general importance.”[footnoteRef:22] It also must have been raised in and dealt with by the Federal Court, cannot be a reference question, and cannot be a question “whose answer turns on the unique facts of the case”.[footnoteRef:23] Since Chiarelli is a judgment rendered by the supreme court, and lower courts cannot “ignore binding precedent” unless “a new legal issue is raised, or if there is a significant change in the circumstances or evidence”, it would be difficult for applicants to raise issues of broad significance.[footnoteRef:24] [20:  2019 FCA 262, leave to appeal refused, 36891 (2 April 2021) [Revell]; Supra note 10, s 7.]  [21:  IRPA, supra note 4, ss 74(d).]  [22:  Lewis v. Canada (Public Safety and Emergency Preparedness), 2017 FCA 130 at para 28.]  [23:  Lunyamila v Canada, 2018 FCA 22 at para 46, citing Mudrak v Canada (Citizenship and Immigration), 2016 FCA 178 at 15, 35.]  [24:  Canada (Attorney General) v Bedford, 2013 SCC 72 at para 44.] 

Consequently, there has only been twelve Charter related immigration cases heard by the Federal Court of Appeal since January 2020.[footnoteRef:25] Out of the twelve, only two of the appeals were allowed: Canada (Citizenship and Immigration) v Mason,[footnoteRef:26] and Canada (Citizenship and Immigration) v Canadian Council for Refugees.[footnoteRef:27] Therefore the Revell decision was one of the last cases heard by the Federal Court of Appeal on the topic of Charter rights in deportation proceedings. It was denied leave by the Supreme Court.[footnoteRef:28]  [25:  See the decisions of the Federal Court of Appeal between 2020 and 2024 on CanLII. ]  [26:  2021 FCA 150.]  [27:  2021 FCA 72]  [28:  Revell, supra note 21.] 
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