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I. INTRODUCTION

The mandate given me, paraphrased, was to discuss the history and
philosophy of the subrogation principle, and the way in which it has been
carried into the medical and hospital insurance legislation in Canada.

I begin by venturing an over-simplified and slightly over-stated conclu-
sion. The concept of subrogation has been imported into most of the statutes
regulating medical insurance and hospital insurance, but the underlying phil-
osophy of the concept has largely disappeared in the process.

Subrogation is an equitable doctrine derived by the English judges from
Roman law.' In the context of insurance law, it is one of the major devices
for ensuring the integrity of the indemnity principle. Leaving aside a great
many complexities in its detail, its first premise and its major concern is
simply to prevent the insured from receiving a windfall; it does this by direct-
ing any excess recovery, above a full indemnity, to the insurer. It follows,
axiomatically, that subrogation operates only ofter the insured has been fully
indemnified.

By contrast, many of the statutes considered herein state a subrogation
right which is quite independent of considerations of full indemnification. In
several ways these statutory subrogation rights operate to impede or deny
a full indemnification. Their guiding motive quite clearly is to minimize
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MeCardie, I. at 277 (N.B. 1922).
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the cost of the government insurance schemes by maximizing the recovery
for the insured services which have been extended.

Perhaps it is a little unfair to describe this legislative response as "prag-
matic" in a manner which suggests that it is devoid of a philosophic base.
It clearly is pragmatic but it could be argued, I suppose, that safeguarding
the public treasury is also as much a matter of philosophy as ensuring full
indemnification to an individual.

In any event, the legislatures have begun with a different premise, and
the result does violence to some of the features of subrogation in its classic
form.

II. SUBROGATION SUMMARIZED

It is neither necessary nor appropriate to attempt here a full and exten-
sive exposition of the subrogation concept. The topic is well covered else-
where. ' However, to set the stage properly for a discussion of the statutory
subrogation provisions it is necessary to summarize the basic concept, and in
some degree of detail inasmuch as the legislative variations relate in most
cases to matters of detail.

Subrogation is best explained in light of the following diagram which
attempts to portray the relationships among the various characters in the
subrogation drama:

Insurer < Insured I

Third Party's ______ES Third 8Party
Indemnifier

(LI) (T)

2 See IvAany, GENERAL PRINCIPLES OF INsuRANCE LAW c. 46 (2d ed. 1970); see
also MAcGiLLVRAY, INsuRANCE L.Aw 913-945 (5th ed. 1961); COLINVAUX, Tun LAW
OF INSURANCE 128-134 (3d ed. 1970); Shapiro, The Law of Subrogation, SpECIAL Lac-
TuREs OF THE LAW SOCIETY OF UPPER CANADA 265-284 (1962); Dilts, Subrogation,
IsAAC PITBLADO LECTuRES c. 8 (1966).

For a brief treatment of subrogation relative to accident and sickness insurance,
see O'Brien, Accident and Sickness Insurance, SPECIAL LECTURES OF THE LAW SociETY
OF UPPER CANADA 179 (1962).
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For the purpose of later reference in connection with the hospital and
medical insurance, the characters have been labelled P, V, T, and L.

"P" is the Plan, i.e., the particular provincial authority responsible for
managing the government insurance scheme. In the statutes the nomencla-
ture is extremely varied-Minister, * Commission, ' Board,' Commissioner,'
Hospital Insurance Commission. ' Many of the statutes refer to Her Majesty
the Queen in right of the Province, ' and this phrase usually occurs together
with one of the other expressions, in the same statute. ' Ontario, in business-
like fashion, refers to the Plan, and its General Manager. "

"T" stands for the person I have designated, for ease of reference, the
Victim-a person who has received government-insured hospital or medical
services as a result of an injury " inflicted by T. Again, there is consider-
able variation in the terminology chosen by different legislative draftsmen.
He is called the "beneficiary", "insured person", "person who has received
entitled services", or "person who has received insured services." "

"T" is the Third Party whose liability to V is the subject of the subro-
gation claim. In our context, we may refer to him as the Tortfeasor, as all
the statutes contemplate a relationship between V and T grounded in tort.

"Lr' refers to "Liability Insurer"--an insurer of T's liability to V.
The solid lines 1, 2, and 4 denote the direct relationships arising out of

contract or tort. The broken lines represent derivative relationships which
flow from imposing certain legal rules on the structure of primary relation-
ships. For example, line 5 represents the relationship between V and T's
liability insurer-a relationship which derives from V's statutory direct action
against LI.

The basic subrogation discussion involves only P, V and T, and the
triangular set of relationships represented by lines 1, 2 and 3. The diagram

IALTA. REv. STAT. c. 174 (1970), as amended by Alta. Stat. 1971 c. 45 and by
Alta. Stat. 1972 c. 89; N.B. Stat. 1960-61 c. 11; see N.B. Reg. 1963, Reg. 78; NFLD.
Rnv. STAT. c. 157 (1970); see Nfld. Reg. (these regulations are not published in bound
volumes, but in different numbers of the Newfoundland Gazette), Reg. 14; Qu Rv.
STAT. c. 163 (1964); SAsK. REV. STAT. c. 253 (1965).

"Man. Stat. 1970 c. 81, - Cap. H-35, as amended by Man. Stalt. 1971 c. 33; Nmm.
REv. STAT. c. 265 (1970); N.S. Stat. 1973 c. 8; P.E.I. Stat. 1959 c. 17, as amended by
P.E.I. Stat. 1964 c. 15; P.E.I. Stat. 1970 c. 24.

5 N.W.T. ORD. 1959 (2d) c. 3; Que. Stat. 1970 c. 37.
6N.W.T. ORD. 1970 (3d) c. 8; REv. ORD. c. H-3 (1971); Y.T. REv. ORv. c. H-I

(1971).
'N.S. Stat. 1968 c. 9 as amended by N.S. Stat. 1969 c. 88, now repealed.
"B.C. Rv. STAT. c. 180 (1960); N.B. Stat. 1968 c. 85; N.B. Stat. 1971 c. 6; N.S.

Stat. 1973 c. 8; N.S. Stat. 1968 c. 9; P.E.I. Stat. 1959, c. 17, as amended by P.E.I. Stat.
1964 c. 15; P.E.I. Stat. 1970 c. 24; Qun. REv. SrAT. C. 163 (1964); Que. Stat. 1970 c. 37.

' Compare note 8 with notes 3-7.
10 Ont. Stat. 1972 c. 91.
11 Most of the statutes speak of "personal injuries" or use a similar expression.
12 It does not seem fruitful to footnote the minute details of the endlessly varied

statutory language. It is sufficient to say that there are one or two further ways in
which the "victim" is identified, but the most common expressions are "beneficiary" and
"insured person."
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is an attempt to portray the manner in which each of the three stands in a
relationship, primary or derivative, to each of the others. Each of the three
relationships is reciprocal in that rights and obligations flow in both direc-
tions. A very brief summary of these respective rights and duties will lay
the groundwork for examination of the statutory subrogation provisions.

Insurer-Insured

At common law, full indemnification of the insured was the major
premise. The insured could claim against his insurer notwithstanding a po-
tential right of action against a third party, and the insurer's subrogation right
did not arise until the insured had been fully indemnified.

If the insurance recovery did not fully indemnify him, the insured re-
mained dominus litis in respect of any claims against third parties, with liberty
to pursue those claims by action or to settle them. " In computing a full
indemnity, the insured was entitled to reckon his expenses of recovery from
third parties, including his litigation costs, and the insurer was entitled only
to the excess. "I

Co-relatively to these rights, the insured had responsibilities to protect
the insurer's subrogation claim. He was obliged to assist the insurer in
prosecuting its subrogated claim, and was required to lend his name to the
insurer's action. If, being dominus litis, the insured sought to make recovery
from the third party, he was under a duty not to prejudice his insurers; ac-
cordingly, he was bound to pursue his claim diligently and to exercise good
faith in its compromise. IS

Insured-Third Party

The insured was entitled to press his claim in full against the third party
notwithstanding that he had recovered, or might recover, part or all of his loss
from his insurer. The third party was not entitled to have the benefit of the
insurance arranged by insured for his own protection. 16

The only right of the third party which must be mentioned here is his
right to avoid multiplicity of litigation. This is a matter which is not con-
fined to the relationship of insured and third party, and the point will be
mentioned again.

Insurer-Third Party

The subrogated insurer could bring action against the third party in the

"Globe & Rutgers Fire Ins. Co. v. Trudell, 60 Ont. L.R. 227, [1927] 2 D.L.R.
659.

14 Crown Bank v. London Guarantee & Accident Co., 17 Ont. L.R. 95 (1908).
15Supra note 13; see also Davis v. MacRitchie, [1938] 4 D.L.R. 187 (N.S. Sup.

Ct.). )6 See IvAmy, GENERAL PRINCIPLEs OF INSURANCE LAw c. 46, at 248 (2d 1970);
see also the cases there cited.
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insured's name, or in its own name if it had taken from the insured an express
assignment of his right of action. "

The insurer need not prove that litigation would have established liability
to pay on its policy.- So long as the insurer acted in good faith in settling
with its insured the third party could not defend by raising speculations as
to the insurer's liability to its insured, "' nor by showing that the insurer had
failed to raise against the insured an extremely technical defence. " How-
ever, if the insurance policy was clearly invalid the third party could defend
on the ground that the insurer was a mere volunteer. 0

The third party was entitled to raise against the insurer any defencc
which he could use against the insured; for example, settlement or release, or
a particular legal rule disabling the insured from taking action against the
third party. " A common defence, equally applicable against insured or in-
surer, would be expiry of a limitation period. "

Additionally, the third party was entitled to recognize that the insurer
was the real plaintiff, and to raise defences which might not be available as
against the insured. ,

Finally, the third party has an interest, previously mentioned, in avoiding
redundant actions at the hands of insurer and insured.

Im. STATUTORY VARIATION OF SUBROGATION-GENERALLY

Although the structure of rules above summarized was intended to recog-
nize the interests of each of the three participants in the subrogation triangle,
and was designed to give protection to each, not everyone was content with
this system of achieving balance. In particular, insurers perceived short-
comings in the duty of "good faith and diligence" which was imposed on the
insured for the protection of the insurers. In the result, legislative interven-
tion was obtained in respect of fire insurance and automobile insurance.

"King v. Victoria Ins. Co., [1896] A.C. 250 (P.C.).
Id.

"Leduc v. British Canadian Ins. Co., 35 Que. B.R. 342 (1923).
20 John Edwards Co. v. Motor Union Ins. Co., 128 L.T.R. (n.s.) 276 (K.B. 1922).

It should be noted that though this case is cited for the above proposition, see for ex-
ample Shapiro, The Law of Subrogation, SPECIAL LECTURES OF THe LAw SOCIETY OF
UPPER CANADA 274-75 (1962) the contest was actually between insurer and insured.

2TIn the case Midland Ins. Co. v. Smith, 6 Q.B.C. 561 (1881), the insured's wife
destroyed the insured property. The insured could not sue his wife, and the insurer
was restricted by that disability.

In Simpson & Co. v. Thomson and Burrell, 3 App. Cas. 270 (H.L. 1877), the
insurer was frustrated by the proposition that its insured could not claim recovery
against himself in his role as vicarious tortfeasor.

2 Union Ass. Society v. B.C. Elec. Ry., 8 W.W.R. 327, 21 D.L.R. 62 (B.C. Sup.
Ct. 1915).

2"Eg., the defence that the insurer had made a gratuitous payment to the insured.
See supra note 20. The third party might also rely on provisions in the policy by which
the insurer waived its rights against the third party. See IvAmy, GEmRAL Pfu.ncn, LES
oF INSURANCE LAw 428 (2d 1970) and the cases there cited.
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These statutory accretions to the subrogation structure were directed at two
objectives-acceleration of insurer's rights so that it might claim to be sub-
rogated before it had actually paid a full indemnity to the insured, 4 and im-
provement of the insurer's protection in cases in which the insurer was de-
pendent upon the insured to press his claim against the third party. This
second objective was approached by requiring the insured to bear a propor-
tionate part of any short fall in recovery, thus giving him a financial stake
in achieving full recovery from the third party and, presumably, stimulating
his diligence and good faith. I

These modest legislative incursions demonstrated how tinkering with a
small part of the system has wider ramifications on other parts. The ques-
tion soon arose whether the provision accelerating the insurer's subrogation
claim operated only as between insurer and insured, or whether it also varied
the third party's rights. In a number of cases the insurer brought action
against the third party to recover amounts paid to its insured; simultaneously,
the third party found himself faced with a separate action by the insured to
recover damages beyond those for which his insurance provided indemnity.
The judicial response has been to support the third party in his claim to avoid
multiplicity of litigation. In the result, the statutory provisions elevating the
insurer's claim have been given a narrow definition. "

In turn, this has prompted further legislative action, in respect of auto-
mobile insurance, establishing an elaborate formula to regulate the competing
claims of insurer and insured to have carriage of the action against the third
party. ' Another very significant statutory variation of the subrogation
structure provides that no release or settlement given by the insurer or the
insured alone will bind the other. 2' This has a very clear impact on the third
party.

I do not attempt here any discussion of non-statutory techniques for
variation of the subrogation mechanism. The insurer and insured, by their
contract, may substantially alter their rights and duties; that is a topic which
is not germane to the present enquiry.

24See for example ONT. REV. STAT. c. 224, § 126 (1) (1970); see also N.S. RBv.

STAT. c. 148, § 128(1) (1967), in respect of fire insurance. See ONT. Rav. STAT. c.
224, § 240(1) (1970); see also N.S. Rnv. STAT. c. 148, § 100M(1) (1967), in respect of
auto insurance.

No attempt is made here to canvass all of the counterpart provisions in the other
provinces but it may be noted that this is an area of uniformity.

25See ONT. REv. STAT. c. 224, § 126(2), (1970); see also N.S. REv. STAT. c. 148,
§ 128(2) (1967) (fire insurance). See ONT. REV. STAT. c. 224 § 240(2) (1970); see
also N.S. Rv. STAT. c. 148 § 100M(2) (1967) (auto insurance).

26Kellar v. Jackson, [19621 Ont. W.N. 106 (High Ct.); Cleveland v. Yuklsh,
[1965] 2 Ont. 497, 51 D.L.R.2d 208 (County Ct.); Sheridan v. Tynes, 4 N.S.R.2d 143,
19 D.L.R.3d 277 (1971).

2
7
TSee ONT. REv. STAT. c. 224, §§ 240(3), 240(4), 240(5), (1970); see also N.S.

Rv. STAT. c. 148, §9 100M(3), 100M(4), 100M(5) (1967).
28See ONT. REv. STAT. c. 224, § 240(6) (1970); see also N.S. Rlv. STAT. c. 148,

§ 100M(§) (1967).
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IV. THE HOSPITAL AND MEDICAL INSURANCE STATUTES

To begin, it may be useful to list the many statutes in the various Prov-
inces and Territories which govern the delivery of hospital and medical ser-
vices. " Where appropriate, the sections regulating subrogation are indicat-
ed. Not all of the statutes contain subrogation provisions.

Alberta:
The Alberta Health Care Insurance Act, ALTA. REv. STAT. C. 166, § 28

(1970).
The Alberta Hospitals Act, ALTA. Rav. STAT. C. 174, § 52 (1970), as

amended by Alta. Stat. 1971 c. 45, Schedule and Alta. Stat. 1972 c.
89, § 9.

British Columbia:
Hospital Insurance Act, B.C. Rav. STAT. c. 180, § 29 (1960).

Manitoba:
The Health Services Insurance Act, Man. Stat. 1970 c. 81-Cap. H 35,

§§ 121-137, as amended by Man. Stat. 1971 c. 33, §§ 11-14.1

New Brunswick:
Regulations under the Hospital Services Act, N.B. Stat. 1960-61 c. 11.

See N.B. Reg. 1963, Regulation 78, §§ 35, 36.
Medical Services Payment Act, N.B. Stat. 1968 c. 85, § 10.
Health Services Act, N.B. Stat. 1971 c. 6, § 5.

Newfoundland:
The Hospital Insurance (Agreement) Act, NFLD. R~v. STAT. c. 157, §

6 (1970).
Regulations under the Hospital Insurance (Agreement) Act,-Reg.

14.
The Newfoundland Medical Care Insurance Act, NFLD. REV STAT. C.

265, § 42 (1970).

Northwest Territories:
Territorial Hospital Insurance Services Ordinance, N.W.T. Ord. 1959

(2d) c. 3, §§ 12-16.

29 It should be noted that this list does not purport to include statutes setting up
hospital or medical services Commissions, or imposing taxing schemes in support,
where these matters are separately dealt with. The list is confined to those statutes
which regulate the actual delivery of the services.

30 This statute has never been proclaimed in force, but the Deputy Minister and
the insurance companies operate under it as though it had.

31 It should be noted that there is only one statute in Manitoba, as in Ontario; in
each case, the one statute provides a unified system of delivery of health services, re-
placing separate predecessor statutes relating to hospital and to medical services.

'Both the statute and the regulations are in force. They contain provisions
governing subrogation which are nearly, but not quite, identical. Theoretically, at least,
a situation could arise in which they would be in conflict.
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Medical Care Ordinance, N.W.T. Ord. 1970 (3d) c. 8, §§ 11-15.

Nova Scotia:
Health Services and Insurance Act, N.S. Stat. 1973 c. 8, § 13.'3

Ontario:
Health Insurance Act, Ont. Stat. 1972 c. 91, §§ 35-42. "

Prince Edward Island:
Hospital and Diagnostic Services Insurance Act, P.E.I. Stat. 1959 c.

17, § 18 (as amended by P.E.I. Stat. 1964 c. 15, § 3).
Health Services Payment Act, P.E.I. Stat. 1970 c. 24, § 28.

Quebec:
Hospital Insurance Act, QUE. REV. STAT. C. 163, § 9 (1964).
Health Insurance Act, Que. Stat. 1970, c. 37, § 14.

Saskatchewan:
Health Services Act, SAsK. REv. STAT. c. 252 (1965).
Saskatchewan Hospitalization Act, SASK. REV. STAT. c. 253, § 22

(1965).
Saskatchewan Medical Care Insurance Act, SASK. REV. STAT. c. 255

(1965).
Saskatchewan Health Insurance Act, SASK. REV. STAT. c. 257 (1965).

Yukon:
Hospital Insurance Services Ordinance, Y.T. REv. OaD. c. H-3, §§

11-15 (1971).
Health Care Insurance Plan Ordinance, Y.T. REv. Ord. c. H-i, §§

10-14 (1971).

General Comment on the Statutes

Mention has already been made of the variety of language used by these
statutes to cover the same ground. Much more significantly, the statutes are
very inconsistent in their fundamental approach to subrogation. The statutes
can be put in four categories ranging across the entire spectrum.

First: Alberta's Health Care Insurance Act ' excludes subrogation en-
tirely by providing that there shall be no right of action against the third party
("wrong-doer") whose action or omission has necessitated the delivery of
services or payment of benefits. This is a very significant departure which
will be discussed toward the end of the paper.

'3This new statute, which repeals the Hospital Insurance Act, N.S. REv. STAT. C.
125 (1967), and the Medical Care Insurance Act, N.S. Stat. 1968 c. 9, is designed to
provide a unified system of delivery of health services under the Health Services and
Insurance Commission which replaces the Hospital Insurance Commission and the
Medical Care Insurance Commission.

u See the explanation given note 31 supra.
" See ALTA REV. STAT. c. 166, § 28 (1970).
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Second: A few of the statutes are entirely silent on the matter of sub-
rogation. ' This leaves open the very important question whether a right
of subrogation is to be implied from the fact of the insurer-insured relation-
ship. 27

Third: Most of the statutes import the subrogation concept and add some
further statutory refinements. However, this group varies greatly in the ex-
tent to which statutory detail is added. Some of the Acts simply declare a
right of subrogation in favour of the Plan, and add very little elaboration. '
Others deal specifically with a great many facets of the subrogation structure.
This variety of provisions leaves a maze of problems relating to the question
how far the Plan's subrogation right must be taken as conforming to the class-
ic common law model described above.

Fourth: The Health Services Insurance Act (Man.) does not specifically
refer to subrogation at all, but does contain seventeen sections which establish
an elaborate code to regulate the respective rights and obligations of the Plan,
the Victim and the Tortfeasor. The Manitoba approach appears to cover
the ground very thoroughly, and if any problem remains it would seem to be
the question whether, if the statutory code leaves untouched any feature of
the common law model. The position in Quebec is similar, by reason of
call in aid the classic subrogation principles. In view of the extensive and
detailed system stated by the Manitoba Act, it would seem a reasonable in-
ference that all vestiges of the common law concept have been legislatively
excluded.

Before proceeding to a discussion of the many changes in the subroga-
tion system wrought by the various statutes, it remains to consider two pre-
liminary questions.

Conformity to Common Law Subrogation

The cases interpreting the statutory subrogation provision in respect of
automobile insurance 9 indicate a judicial disposition to restrict the statutory
language so that it disturbs the common law concept as little as the language
reasonably allows. An important recent case on this point is Ledingiam v.

Di Natale , which holds that the former Hospital Services Commission Act
(Ontario) did, by express language, over-ride a basic principle of common
law subrogation. However, the case confirms that, in the absence of such
specific statutory variation ".... an examination of the legal implications of

the doctrine of subrogation would have been necessary during the course of

31SAsK. REv. STAT. c. 252 (1965); SAsK. RaV. STAT. c. 255 (1965); SASE. REV.

STAT. c. 257 (1965).
37 Notwithstanding the case of Guardian Ass. Co. v. Town of Chicoutimi. 51 Sup.

Ct. 562 (1915), and the propositions developed in reliance on that case, see Infra. note

48, the Saskatchewan Attorney General's Department takes the position that the three
Saskatchewan statutes do not give rise to a subrogation right.

"'See for example, Que. Rev. Stat. c. 163 (1964).
9 See supra note 26.
40 [1973] 1 Out. 291 (1972).
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which the technical acceptance and application of a definition dealing with the
technical term would have been appropriate." 41

A stronger stand in favour of limiting the statutory subrogation right, to
make it conform as closely as possible to the classic model, has been taken
in Nova Scotia. "

This has a wide significance in view of the size of the third category of
statutes discussed above. Most of the hospital and medical insurance statutes
introduce a subrogation right and then proceed to qualify it in some respects.
In each instance it seems that P, V and T may rely on the common law defini-
tion of their rights except as they have been specifically varied. Given the
spectacularly varied detail from one statute to another, it is impossible to con-
struct a general statement of the rights and obligations of P, V and T. In
each case one must begin with the common law model and then work through
the appropriate statute.

Necessity to State a Subrogation Right

It has already been mentioned that some of the statutes are silent as to
subrogation. More importantly, perhaps, all of the statutes which confer a
subrogation right do so by reference to limiting criteria. Typically, the sub-
rogation right is related to services or benefits which have been necessitated
by "injury" 4 3 or "personal injuries"" suffered by V. Typically also, these
expressions are not defined, and this leaves open the question whether they
would include a condition in the nature of illness or disability. Perhaps "in-
jury" or "personal injuries" could readily be construed that widely. Perhaps
also most conditions of illness or disability caused by a third party will fall
to be dealt with by Workmen's Compensation legislation. However, the ques-
tion has not universally been thought academic; several statutes relate the
subrogation right to benefits necessitated by "injury or illness" ' or by "in-
jury or disability." "

Manitoba's Health Services Insurance Act predicates the subrogation
right on delivery of services or benefits occasioned by "bodily injury". This
terminology does seem narrower than the more typical expressions. One
wonders, for example, whether "bodily injury" would include a purely psychic
harm requiring psychiatric treatment.

41 Id. at 295.
4See MacDonald v. Parrish, 24 D.L.R.3d 467 (N.S. Sup. Ct. 1971).
43N.W.T. Ord. 1959 (2d) c. 3; N.W.T. Ord. 1970 (3d) c. 8; Y.T. REv. ORD. c.

H-3 (1971); Y.T. REV. ORD. c. H-1 (1971).
"Eleven statutes use this expression. It does not seem useful to list them all.

An approximation can be readily achieved by comparing notes 43, 45, and 46 with the
full list of statutes.

4Que. Stat. 1970 c. 37.
4Regulations under the Hospital Services Act, see N.B. Ro. 1963, Reg. 78;

Regulations under the Hospital Insurance (Agreement) Act, see Reg. 14.
A variant, "injured or disabled person," is used by the Hospital Insurance (Agree-

ment) Act itself, and by the Newfoundland Medical Care Insurance Act.
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Whether it arises as a problem of definition of the circumstances giving
rise to a subrogation right, or by reason of statutory silence as to subrogation,
in either case the question is whether P may claim to be subrogated by simple
implication from the "insurance" relationship.

Guardian Assur. Co. v. Town of Chicoutini "' is cited as basic authority
for the proposition that "A party (not an insurer in the ordinary sense) may
obtain the right of subrogation similar to that of an insurer where it has made
payment pursuant to a statutory liability. It is submitted that this right
would exist even though the right of subrogation is not spelled out in the stat-
ute." ,a

In Ledingham v. Di Natale, Mr. Justice Kelly said, for the court, "If the
Hospital Services Commission Act and Regulations had been silent as to the
rights of the Commission, I am prepared to assume that the nature of the
relationship created by or under the statutes would have given rise to the
right of the Commission to be subrogated to any rights of the insured... ." "

It must be noted that, to claim a common law right of subrogation, P
must show not that it is an "insurer" of V, but that it is "indemnifying" him,
for subrogation arises only to police the integrity of the indemnity concept.
This would probably be no problem for P as hospital and medical benefits are
probably readily characterized as being provided as an indemnity to V.*

Tautologically, of course, if P relies on an implied common law right of
subrogation, it is the common law brand of subrogation which it is acquiring,
with all of its limitations--chief among them being that P could not claim an
immediate subrogation right against T unless the services or benefits provided
to V represented a full indemnity to him. It bears noting that most of the
statutory embellishments which are now to be discussed are directed at es-
calating P's rights.

V. VARIATION OF SUBROGATION: THE HOSPITAL AND MEDICAL INSURANCE

STATUTES

It would enhance the comparison with the common law subrogation
model if the statutory variations could be considered in three separate groups
according as they relate to one or another of the sides of the subrogation tri-
angle. Such an approach encounters the difficulty that many of the statutory
provisions cannot nicely be fitted into one of the categories; many of them
bear on the rights and duties of all three of P, V and T, and therefore relate

47 51 Sup. Ct. 562 (1915).
48Shapiro, The Law of Subrogation, SPECIAL LECruRES OF THE LAw SocIETY OF

UPPER CANADA 265, at 278 (1962).
-0[1973] 1 Ont. 291, at 295 (1972).
50Note, however, opinion that the standard policy of accident and sickness in-

surance, not being a contract of indemnity, does not attract the subrogation principle:
see O'Brien, Accident and Sickness Insurance, SPECIAL LEcTURES oF THE Lw SocTm
OF UPPER CANADA 179 (1962).
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to all sides of the triangle. The discussion which follows is organized around
a list of specific legislative interventions altering a particular feature of the
subrogation structure. So far as possible, the list of specifics is designed to
follow the same order as the discussion in Part II, above.

P's Subrogation Right

There are many respects in which the indemnity premise for subrogation
has been abandoned. In all of the statutes 1 the Plan's subrogation right is
conferred without reference to whether the Plan has provided, or wil pro-
vide, the Victim with a full indemnity. " This has many consequences for
both V and T, as will appear.

One respect in which the statutes greatly vary is the relative independence
of P's subrogation right from V's claim-both in terms of whether P's right
is immediate and unconditional and in terms of V's obligation to protect P's
interest.

At one extreme, Manitoba allows the victim to include in his claim
against T, or to exclude, the amount of the hospital and medical services and
benefits; " to protect the plan, V is obliged to give notice if he intends to
bring action without including a claim for the Plan. " Moreover, if V does
add a claim for the Plan he must serve on P a copy of the statement of
claim, 8 and P has a right of appeal in the action " and a right to prevent its
abandonment or discontinuance. "7 However, the Act does not contain a
general statement of subrogation in favour of P, and the implication of such
a right seems to be excluded. The Plan is specifically authorized to bring
action on its own account if V fails to litigate or settle, "8 or dies without liti-
gating, 8' or if V brings an action without including a claim for P. "

Although it is achieved by an elaborate and detailed statutory scheme,
and although there are important differences of detail, the result is that in its
fundamental design the subrogation right under the Manitoba Act is very like
the common law model. The position in Quebec is simlar, by reason of
statutory silence rather than specification. There the Hospital Insurance Act
provides a subrogation right and then introduces a few alterations which do
not touch directly on the points presently being discussed. The Health In-

' I.e., all of the statutes which do state a subrogation right.
58 It should be noted that this somewhat cavalier legislative approach does not

necessarily mean that the presumption in favour of a full indemnity for the victim is
displaced; it will depend upon the judicial interpretation given the statute.

Compare MacDonald v. Parrish, 24 D.L.R.3d 467 (N.S. Sup. Ct. 1971), with
Ledingham v. Di Natale, [1973] 1 Ont. 291 (1972).

53 Man. Stat. 1970 c. 81 Cap. H35, § 121, 122. See note 4 supra.
54Id. § 122(1).
55 id. § 122(2).
51 Id. § 128.71d. § 129.
8 Id. § 130.
'Id. § 132.
I0 1d. § 133.
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surance Act declares a subrogation right, adds some detail which is also col-
lateral to our present discussion, and then specifies that the usual rules gov-
erning the public domain of Quebec shall apply. 1

Ontario seems to represent the opposite extreme, though there is some
uncertainty on the point. The Act confers a subrogation right " and then
requires V, if he commences an action against T, to add a claim for the Plan
"unless otherwise advised" by P. " This may simply mean that P has the
option of allowing V to claim on its behalf or of deciding to forego its claim
entirely. However, this interpretation seems too narrow in view of the state-
ment that the Plan may bring action in its own name or in the Victim's name."
When this provision, common to most of the statutes, is read together with
section 36(1) which authorizes P to direct V to desist from adding a claim for
the insured services, it suggests that P has a discretion to conduct its own action
entirely independently of V. The Alberta Hospitals Act also seems to con-
fer a subrogation right which is quite independent of V and his claims. After
asserting the subrogation right and stipulating that P may sue in its own name
or V's name, " the Act obliges V to give notice if he consults a solicitor."
P is authorized to "engage a solicitor to prosecute recovery of the cost of the
insured services." "' The Act does not contain the usual provision obliging
V to add a claim for P to his own action and so the inference is again clear
that P and V have independent claims.

These seem to be the polar positions-the Manitoba and Quebec Acts
in which the subrogation right is deferred and conditional and the Ontario and
Alberta Acts in which the subrogation right is apparently immediate and en-
tirely independent. Most of the statutes fall between these extremes, but
not uniformly in the same place on the spectrum. They can be lumped into
three groups.

First: British Columbia's Hospital Insurance Act is typical of a group"
which is difficult to place on the spectrum. These statutes contain no pro-
vision to require V to add a claim for P, or even to give notice of intended
litigation. Silence on this important matter might very well be taken as an
implication of V's common law duties to protect P; on tat basis it could be
urged that this group of statutes is very like the two Quebec Acts and that P's
subrogation right is conditional as in Manitoba and Quebec. However, this
group is significantly different in that each statute begins by giving P a sub-
rogation right and a specific right to sue in its own name or in V's name.

oQue. Stat 1970 c. 37, § 14(5).
"OnL Stat 1972 c. 91, § 35(1).
"Id. § 36(1).
-Id. § 35(1).
"ALTA. REV. STAT. C. 174, § 52(1)(b) (1970). See note 3 supra.
"Id. § 52(2).
°7Id. § 52(3).
8See, Medical Services Payment Act, N.B. Stat. 1968 c. 85; Health Services Act.

N.B. Stat. 1971 c. 6; Health Services and Insurance Act. N.S. Stat. 1973 c. 8: Hospital
and Diagnostic Services Insurance Act, P.E.I. Stat. 1959 c. 17; Health Services Payment
Act, P.E.I. Stat. 1970 c. 24.
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Each goes on to preserve F's right to sue on his own behalf and also to claim
for the cost of the insured services. These features seem to place this group
near the other end of the spectrum, similar to the Ontario and Alberta statutes
in conferring on P and V rights which are quite independent of each other.

Second: The two ordinances of the Northwest Territories, the two Yukon
ordinances and the Saskatchewan Act are like the first group, with one major
difference. These five statutes announce P's subrogation right and specific
right of action; they also preserve T's right to recover the cost of insured
services as well as his own loss. However, they also impose on T, if he sues,
a responsibility to add a claim for P. Apart from a provision, common to
all of the statutes, preventing T from compromising P's claim by settlement,
these five contain no further statement of Y's duties to P. As they contain
nothing similar to section 36(1) of the Ontario Act, it seems fair to suppose
that the respective rights of P and T are not so obviously independent as in
Ontario and Alberta. Whether the inclusion of a direction to V to claim
also for P makes this group any different from the group discussed immediate-
ly above, is problematic.

Third: A last group of statutes, of which New Brunswick's Hospital
Services Act "' is representative, "' is like the second group except for an in-
ference that P's action is conditional. Here T retains his right to sue for all
loss and is obliged to add to his own action a claim for P. In the first in-
stance P is given a subrogation right and an entitlement to sue in its own or
in T's name. This distinguishes this group from the Manitoba Act, and raises
a presumption, at the outset, that P and V have independent claims. How-
ever, a subsequent section provides for action by P if V "fails to commence
an action ... within one year." "' Accordingly, though it is not so plain as
in Manitoba, there is a strong inference that P's action is deferred and is con-
ditional upon what is done by V.

V's Duty to P
Most of the ground has been covered in the preceding discussion.
In summary, V's common law duty of "due diligence and good faith"

has been so intruded upon by statute that it is difficult to generalize about
what may remain. A common feature of all the statutes is a section pre-
venting V from settling P's claim. Given that P also has its own right of
action, there is a much reduced area in which it is possible for Y's lack of
diligence or bad faith to prejudice P. In those cases where it seems that P
cannot bring action except after T's default, it might be said that P has an
interest in seeing that T employs competent solicitors to pursue the action

69 More properly, N.B. Reg. 1963, Reg. 78.
ToSee also: The Hospital Insurance (Agreement) Act, NFnD. RBv. STAT. C. 157

(1970) and the regulations thereunder and The Newfoundland Medical Care Insurance
Act, NFLD. REV. STAT. c. 265 (1970).

7N.B. Reg. 1963, Reg. 78 § 35(6). Note that in the Newfoundland legislation
P may commence action if V fails to do so within two months.
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against T vigorously and effectively. Although the other statutes prevent
settlement, only the Manitoba Act forbids V from abandoning or discontinuing
his action and gives P a right of appeal.

V's Right to Join P's Action

The Newfoundland legislation allows V, though he had a chance to
launch his own action and failed to do so, to join in P's action at any time
prior to trial. " In the Northwest Territories, and in the Yukon, V may
join only if P's action is in V's name.

V's Right to Settle

Apart from the Health Care Insurance Act (Alta.), which removes third
party liability, all of the statutes restrict V's right to settle with T.

Nova Scotia's Health Services and Insurance Act is typical of many of the
statutes; it provides that a release or settlement shall not bind P unless P has
given written approval. "' Quebec uses different language, but the result is the
same. "An undertaking by an insured person to discharge a third party's
or an insurer's liability to Her Majesty. .. shall be invalid. .. ." If T
is in a good bargaining position and is inclined to be difficult, these provisions
may raise a problem for V in settling his own claim in that T may insist on
delaying V until he can also obtain a release from P. However, V is free to
settle his own claim if T is obliging or if V is willing to suffer a reduction in
his recovery as an inducement.

Some statutes impose much more serious limitations on V. Manitoba
provides that a settlement by V is void unless P has consented or unless P
is paid in full. 7' New Brunswick's Hospital Services Act " and the Saskat-
chewan Hospitalization Act "" state that no action which includes a claim for
P "shall be settled" without P's consent or provision for full payment of P's
claim. Newfoundland provides that a settlement to which P has not con-
sented "is not effective" unless P is "satisfied." "

This kind of restriction can be very onerous on V. It is not now a

UNFL. REV. STAT. C. 157, § 6(8) (1970); Regulations § 14(6); NF.D. Rv.
STAT. c. 265, § 42(8) (1970).

7 N.W.T. Ord. 1959 (2d) c. 3, § 14; N.W.T. Ord. 1970 (3d) c. 8, § 13; Y.T. Rv.
ORD. c. H-3, § 13 (1971); Y.T. REv. OR. c. H-1, § 12 (1971).

7"N.S. Stat 1973 c. 8, § 13(5).
75Qu . REv. STAT. c. 163, § 9(5) (1964) and (with minor modifications in

terminology) Que. Stat. 1970 c. 37, § 14(4).
7Man. Stat. 1970 c. 81 Cap H35, § 126. See note 4 supra.
"N.B. Reg. 1963, Reg. H78, § 35(3).
"S~.sa. REv. STAT. C. 253, § 22(4) (1965).
"NFL . REv. STAT. C. 157, § 6(6) (1970), Reg. § 14(4) (with slight modifica-

tions of language); NFLD. REv. STAT. c. 265, § 42(6) (1970). But note that the
prohibition applies to "A release or settlement of claim which includes the cost of
insured services." This language may be intended simply to prevent V from giving
a settlement which binds P, while leaving V free to settle his own claim. This in-
ference arises more strongly under the Regulations, § 14(4), where the phrasing is
"no settlement which includes the cost of insured services."
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question of negotiation only with T, but also a problem of persuading P to
settle, for without P's consent T cannot safely settle with V at all. All of
this is not too unreasonable where, as in Manitoba, P has no right of action
unless V fails to pursue the claim. However, it will be observed that the
blanket prohibition against settlement by V is not co-relative in all cases with
limitation on P's right of action.

This kind of inconsistency can produce very strange results. It would
seem that in Saskatchewan if V anticipates substantial difficulty in obtaining
a settlement satisfactory to P, and if he is desirous of settling his own claim,
he should proceed to negotiate with T without first bringing suit. The statute
does not prevent V from settling his claim; it does restrict him in settling an
action which includes a claim for P. "o It also obliges him to add a claim
for P to any action which he brings on his own account. "' For those with
a bizarre taste in entertainment, this does provide a highly intriguing game
of tactics. If T is aware of these dynamics, and is any kind of gamesman,
he should be able to turn to advantage V's reluctance to use one of the com-
monest weapons in negotiation-commencement of action.

This same oddity, and therefore the same tactical struggle, emerges
from the Hospital Services Act (N.B.). The only ameliorating difference is
that under the New Brunswick Act there is a clear inference that P cannot
bring action within one year, and then only if V has failed to do so. This
helps to explain a more severe limitation on V's right to settle, but does not
avoid the strange inducement to V to attempt settlement without suit.

This leads to a further difficulty of interpretation. If it is correct that V
can settle without P's consent, so long as he has not commenced action, to
what extent does his settlement bind P? At common law, P would be bound
and its only recourse would be against V for lack of diligence or for bad faith.
The two New Brunswick and Saskatchewan statutes explicitly limit V's right
to settle an action. Would settlement before action be governed by the com-
mon law rules? The answer may be different in the two cases.

The New Brunswick Act begins by asserting P's subrogation right " and
then stipulates that it "shall not be deemed to restrict any other rights of
recovery of [M] for loss or damage.., not the subject of insured hospital and
diagnostic services." " It seems a fair inference that P's subrogation claim
does displace V's right to recover the cost of insured services, and the obliga-
tion to add a claim for those services in any action does not conflict with this
inference, as the inclusion is specified as being "on behalf of the Minister." "
Accordingly, V may be disqualified from releasing a claim for insured ser-
vices, and T must be alert to this.

By contrast, the Saskatchewan Act begins by confirming V's entitlement

"0 SAsK. REV. STAT. c. 253, § 22(4) (1965).
1I d. § 22(3).
2N.B. Reg. 1963, Reg. 78 § 35(1).
"Id. § 35(2).
8id.
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to recover the cost of insured services ' and then proceeds to a statement of
P's subrogation right which does not obviously reduce V's entitlement."
This leaves at least the possibility that V could settle the entire claim with T
leaving P only its common law recourse. It should be noted that where T
has liability insurance, P is well protected." This point will be covered
below in a discussion of the duties of LI.

Indemnity for V

One of the most disturbing features of the statutory elevation of Fs
rights, and consequent erosion of the rights of V and T, is the departure from
the basic premise that subrogation arises only to limit V to a full indemnity
and that, therefore, guaranteeing V full recovery of his loss is a first priority.

The difficulty of dealing with the many different statutes persuades me
to separate what is essentially one issue into two parts-first, priority of
claims, and secondly, recovery of costs.

Priority of Claims

The statutes contain few explicit statements of priority for P, but there
is considerable opportunity for violation of the indemnity concept.

The previous discussion of the difficulties which V may face in achiev-
ing settlement demonstrates one way in which V may be forced to take far
less than a full recovery.

A startling priority for P may be found in Regulation 78 under the
Hospital Services Act (N.B.). Section 35(4) provides that where a court
has apportioned liability between V and T, or where a settlement has been
reached with P's consent ".... [P] may accept ... less than one hundred per
cent of [its] claim." If this be legislative magnanimity, let us return to com-
mon law.

A number of statutes refer specifically to payment by LI. The standard
form for such provision is as contained in the Health Services Payment Act
(P.E.I.) of which section 28(2) reads as follows:

(2) a liability insurer, or any person under a liability to pay, shall pay to the
Commission any amount referable to a claim for recovery of a sum paid for
basic health services that would otherwise be payable to an injured person,
and payment of that amount to the Commission shall discharge the liability
of the insurer, or any person under a liability to pay, to pay that amount to
the injured person or to any person claiming under or on behalf of the injured
person.

It is not certain that this is intended to confer a priority on P, but it
would seem to do so. If T is judgment proof, and if his liability insurance
is inadequate to satisfy both the claim for insured services and V's claim for
his own loss, it seems clear that P will be paid in preference to V.

uSAsL_ REv. STAT. c. 253, § 22(1) (1965).
$OSAsL REV. STAT. c. 253, § 22(2) (1965).
8 7SAsK. REv. STAT. c. 253, § 22(6) (1965).
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Ontario, somewhat more restrained, provides that the liability insurer
"tmay pay" to P and receive a discharge to that extent. s

Saskatchewan, less restrained, stipulates that "An insurer who is liable
to the beneficiary ... shall pay to the minister the amount for which he is
so liable or the amount paid under this Act in respect of the injuries, which-
ever is the lesser . ," 89

It is indicative of the serious erosion of the indemnity assumption that
we have been discussing priorities for P. Quite apart from a Crown priority,
it should be noted that the indemnity principle is not served unless V has a
priority to the extent of his loss. None of the statutes confers such a priority
on V and the assumption would seem to be that, except as otherwise stated,
P and V share pro rata in any recovery. There remains a question of how
far V can rely on his common law right of full indemnification ahead of P.
At the moment there is divergent judicial opinion on this point. In Nova
Scotia, Mr. Chief Justice Cowan has upheld the classic definition of subroga-
tion, saying that the Crown could not compete with V where the recovery
from T was inadequate to satisfy all claims. " The Ontario Court of Appeal
has reversed "' a judgment of Mr. Justice Keith " which was in accord with the
Nova Scotia case.

Whether the result is actually any more harsh, it seems somehow even
less graceful of P to claim in competition with the Victim against a fund
such as that set up in each province to relieve against the hardship which
results from injury caused by an uninsured motorist. This point is further
developed below.

Recovery of Costs

At common law V was not considered to be fully indemnified until he
had recouped his costs of effecting recovery. Most of the statutes are silent
on this point, and there may be room to imply the common law rule. A few
Acts contain provisions prescribing that P shall bear a part of the costs in the
same ratio as P's claim bears to V's claim. "3 This seems rather chary. One
might have expected that the costs would at least be pro rated accord-
ing to the respective amounts of recovery which P and V achieve. The

8 Ont. Stat. 1972 c. 91, § 40.
8SSksK REV. STAT. c. 253, § 22(6) (1965).
90 MacDonald v. Parrish, 24 D.L.R.3d 467 (N.S. Sup. Ct. 1971). See also, Grandy

v. MacKinnon, 28 D.L.R.3d 710 (N.S. Sup. Ct. 1972). The victim and the Hospital
Insurance Commission had agreed that the victim should settle his action against the
tortfeasor for an amount that was clearly inadequate to fully compensate the victim.
It was also agreed that his solicitors should hold a portion of the recovery in trust
pending a decision by the Commission whether to claim to share in the recovery.
Cowan, C.F.T.D., delivered judgment confirming the agreement and giving the Com-
mission sixty days in which to decide whether to press its claim.

91Ledingham v. Di Natale, [1973] 1 Ont. 291 (1972).
92Ledingham v. Di Natale, [1972] 1 Ont. 785, 24 D.L.R.3d 257 (High Ct.).93N.B. Reg. 1963, Reg. 78, § 35(5); NFLD. REV. STAT. C. 157, § 6(7) (1970) and

Nfld. Reg., Reg. § 14(5); NFLD. REV. STAT. c. 265, § 42(7) (1970).
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existing provisions exert some pressure on V to keep down the size of his
claim in any case in which it might be anticipated that costs will be sub-
stantial and recovery inadequate. This does add one more tactical difficulty
for V, but it may not be unreasonable for P to insist on protection against
delay occasioned by exorbitant claims on behalf of the Victim.

At any rate the problem pales in comparison with the situation of the
Victim who is governed by the Saskatchewan Hospitalization Act, where a
burst of legislative generosity has produced a statement that P may bear a
part of the costs proportionate to the respective claims, but only to a ceiling
fixed as 50% of P's claim. " To return to the problem considered above
in the context of V's right to settle, if V brings action he must add a claim
for P. Having done so, he cannot settle without gaining a full recovery for
P unless he can obtain P's consent. If P insists on litigating V may bear
a quite disproportionate part of the costs. If this structure was designed to
prevent vexatious litigation by victims, one would suppose that it should be
effective.

V's Right to Recover Insured Costs

Turning to the relationship between V and T, most of the statutes rein-
force the common law rule that T could not defend by pointing to V's insurer.
Nearly all the statutes specify that V may recover from T the cost of insured
services though he has not had to pay for them, and state that P's subrogation
right does not disqualify V.

The Quebec Acts prescribe a subrogation right in P and, through silence
on most points, leave an inference that the standard subrogation rights apply.

The one clear exception is the Hospital Services Act (N.B.). As pre-
viously noted, Regulation 78 creates a strong presumption that P's subroga-
tion right does displace V's claim to recover from T the cost of insured ser-
vices. ' V is obliged to act as the vehicle for effecting P's recovery if V
sues on his own account.

It is now appropriate to consider the statutes from the point of view of
how T is affected.

Style of Cause in Subrogation Action

At common law T was liable only to action in the insured's name, save
where a properly constituted formal assignment of the right of action had
been made to the insurer.

All except five of the statutes permit P to sue in its own name or in the
Victim's name. The Hospital Services Act (N.B.), " and the Saskatchewan
Hospitalization Act, ", specify that action by P must be brought in V's name.

"SAsK. REv. STAT. c. 253, § 22(5) (1965).
"N.B. Reg. 1963, Reg. 78, §§ 35(1), (2).
"Id. § 35(1).
97SAsK. REv. STAT. c. 253, § 22(2) (1965).
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The two Quebec statutes are silent on the point. The usual subrogation
rules would apply-by clear inference in the Hospital Insurance Act, and by
the stipulation in the Health Insurance Act. "

The Manitoba statute also omits to specify the style of cause which P
must use, and here the omission is surprising. This Act does not refer to
the word "subrogation" at all, and the seventeen sections defining the rights
and duties among P, V and T form an elaborate code which apparently aspires
to comprehensiveness. This leaves at least a strong doubt that there is any
room to import the common law rules. The only straw which may be grasp-
ed is section 131 which allows T to raise against P any defence which he could
use against V. As V would have to sue in his own name, this section may
raise the inference that P is restricted to suing in V's name.

Multiplicity of Actions

From T's perspective this question has two components. To what ex-
tent can T settle his liability by negotiation with V or P alone? And is T
subject to multiple litigation?

Much of this ground has been covered above. On the question of
settlement it will be recalled that most of the statutes prevent V from binding
P by settlement, though in some cases it may vary according to whether action
has been launched. In general, it can be said that the statutes bear more
onerously on T than did the common law. T's solicitor must be alert to the
possibility that the governing statute requires separate settlement of P's claim
and V's claim. He may even find that a settlement with V is void unless P
has consented. " Quare, whether this can possibly mean that T cannot even
rely on such a settlement as binding V?

The question of multiple suits is complex. Under the heading "P's
Subrogation Right" I have discussed the statutes in five groups, classified ac-
cording to the degree to which P's right of action is immediate and uncondi-
tional, or is in some way deferred or subordinated to V's claim. That kind
of classification is aimed mainly at illuminating the competing demands of P
and V to have control of the action, but it also has obvious implications for
T, and a proper analysis of his position requires that the earlier discussion
be reviewed bearing in mind T's particular interest.

From his point of view the statutes can be grouped afresh, according to
whether they explicitly or implicitly authorize or forbid separate actions by P
and V.

About half of the statutes contain a provision similar to this one from
the Newfoundland Medical Care Insurance Act: "0

(5) It is not a defence to an action brought by the Commission . .. that
a claim for damages has been adjudicated upon unless that claim included

"8 Que. Stat. 1970 c. 37, § 14(5).
"The Health Services Insurance Act, Man. Stat. 1970 c. 81, - Cap. H35, § 126

(1). See note 4 supra.
100 NFLD. REv. STAT. c. 265, § 42(5) (1970).
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a claim for the sum paid for insured services, and it is not a defence to
an action... brought by an insured person that an action taken by the Com-
mission ...has been adjudicated upon.

Several of the Acts merit special mention. The Medical Care Ordinance
(N.W.T.) 101 and the Yukon Health Care Insurance Plan Ordinance "' both
contain the following infelicitous provision:

It shall not be a defence to an action brought by the Commissioner that the
action has been adjudicated upon unless it included a claim for the amount
paid for insured services. 103

The marginal note reads, "No defence that Commissioner's claim ad-
judicated."

The initial inference from this language is that the Commissioner is not
barred by previous adjudication of an action of his own. However, the next
sub-section prescribes that V is not barred by adjudication of the Commis-
sioner's action. Considering that the Ordinance authorizes the Commission-
er only to sue for the cost of insured services, and in view of the last twelve
words quoted above, it seems clear that the first sub-section was intended
only to preserve the Commissioner's right of action from being barred by ad-
judication on a claim by V.

The Hospital and Diagnostic Services Insurance Act (P.E.I.) raises a
special problem. It contains a standard form provision preserving P's right
of action notwithstanding adjudication of a claim by V. ' However, unlike
all of its counterparts, it fails to include a reciprocal protection for V.

A number of the statutes are silent on the question of adjudication as a
bar. In the Quebec Acts which imply, or import, the usual subrogation rules
the answer may thus be provided. As has been mentioned, the Health In-
surance Act (Ont.), and the Alberta Hospitals Act, by their whole tenor,
assume separate causes of action by P and V. By inference the common law
right of T to rely on prior adjudication is removed.

The Saskatchewan Hospitalization Act provides little assistance on the
primary question whether P's right of action is independent or is conditional
on V's default. As to adjudication as a bar, the question is whether the
requirement" that V add a claim for P to any action of his own merely
regulates the relationship between P and V or whether T can rely on this
provision to resist multiple suits.

The Health Services Insurance Act (Man.) begins by giving V an option
to claim for himself only or to join a claim for P, '* and continues with a
statement of P's right to bring action if V fails to sue or declines to add a
claim for P. 1"7 When V and P have begun separate actions P can apply

101N.W.T. Ord. 1970 (3d) c. 8, § 14(1).
0'-Y.T. REv. ORD. c. H-I, § 13(1) (1971).
- Emphasis added.
04P.E.I. Stat. 1959 c. 17, § 18(d) (as amended by P.E.I. Stat. 1964, c. 15, § 3).
1
0
1 SAsK. REv. STAT. c. 253, § 22(3) (1965).
'Man. Stat. 1970 c. 81, H9 121, 122. See note 4 supra.
'01 1'd. H§ 130, 132.
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for an order that they be tried together. "' Nothing is said about V's right
or T's right to apply for joint trial.

To resolve the doubt concerning the Saskatchewan and Manitoba stat-
utes we have only the guidance provided by the auto insurance cases which
demonstrate a judicial concern to avoid proliferation of causes and preserve
T from unnecessary litigation. 101

Application of Res Judicata

The potential for separate actions by P and V raises a particular prob-
lem for T. Though he may have to submit to two actions, can he at least
rely on the first adjudication as determining some of the issues in the second?
For example, if he successfully defends against V on the ground that he was
not liable for V's loss, or if he obtains a favourable allocation of responsibility
on a contributory negligence argument, can he rely on that finding as binding
P in its separate action? The converse question, of course, is whether T is
bound by a finding in the first action which is unfavourable to him. Not-
withstanding that he has been fixed with full responsibility in an action by P
or V, can he raise the same issue against the other?

This is a complex problem which cannot be satisfactorily explored in
this paper. It is possible to begin the analysis by reference to Continental
Casualty Co. of Canada v. Yorke 11 and to England v. Dominion of Canada
General Insurance Co. "' as establishing the basic proposition that a judg-
ment in personam does not bind strangers to the action. They may be con-
trasted with another line of cases, beginning with McKnight v. General
Casualty Insurance Co. 11 and culminating in Global General Insurance Co.
v. Finlay. ' The Global case held that the first judgment, fixing liability
on the insured for a third party's loss, "constituted conclusive evidence against
all the world of its existence, date and legal consequences" "1 and could,
therefore, be introduced in a second action brought by the third party against
the insurer to forestall arguments directed at disputing the insured's liability
to the third party.

It must be noted that the court in Global distinguished the Yorke case
in part by reference to amendments made in the Insurance Act115 for the ex-
press purpose of balancing the respective interests of insurer, insured and
third party. It would clearly be an extension of the Global case to apply it
to the situation we are considering.

For the present, we can say little beyond noting the basic proposition
stated by the Yorke case.

1Id. § 136.
105See note 26 supra.
110 [1930] Sup. Ct. 180, [1930] 1 D.L.R. 609 (1929).
"1 [1931] Ont. 264, [1931] 3 D.L.R. 489 (Sup. Ct.); ajj'd 40 Oat. W.N. 508

(1931).
11244 B.C. 1, [1931] 2 W.W.R. 315, [1931] 3 D.L.R. 476.
113 [1961] Sup. Ct. 539, 28 D.L.R.2d 654.
114 [1961] Sup. Ct. 539, at 552 (Cartwright, J.).
113 Id. at 549.
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Four of the statutes touch on one small part of this problem, namely, the
defence of contributory negligence.

Effect of V's Contributory Negligence

The Manitoba statute and the two Quebec Acts prescribe that contribu-
tory negligence by V will operate to diminish the recovery of insured costs
proportionately with the reduction in V's recovery for his own loss. "'  As
previously noted, these three statutes are among those in which P's right of
action is most clearly deferred and conditional upon what V does. To find
that they contain an abatement provision as described is not surprising; nor
does it really assist with the question of the effect of Vs contributory neg-
ligence when P and V are bringing separate actions.

Apart from one, all the other statutes are silent on the point. It would
seem reasonable to start with the presumption that T could raise V's con-
tributory negligence as a defence against P, but that prior adjudication on the
point as between V and T would not be binding in the second action.

The one maverick statute is the Hospital Services Act (N.B.) which pro-
vides "' that where a court has apportioned liability or where a settlement has
been reached with P's consent ". . . the Minister may accept from the amount
of the judgment or settlement in favour of the entitled person less than one
hundred per cent of the claim."

This provision does not seem to be directed at settling rights as between
P and T. Its purpose appears to be solely to prescribe the respective claims
of P and V in the amount recovered by action or settlement, however that
amount may have been fixed. It serves as another reminder of the stern and
unforgiving legislative treatment of V. Although, by reason of his own
negligence, his recovery from another tortfeasor may be reduced, V could
apparently be faced by a demand from the Minister to pay over the full cost
of the insured services without a proportionate abatement.

Prescription of Action

As mentioned above, in the standard subrogation setting the third party
could plead expiry of a limitation period against the insurer, as he could
against the insured.

In the hospital and medical insurance statutes competing presumptions
arise at the outset. On the one hand, P is claiming through V and should
be in no higher position. On the other hand, P may be able to claim Crown
privilege.

The statutes can be put in three groups.
First: Two statutes explicitly establish limitation periods for P. The

Health Insurance Act (Que.) states a two year limit on P's right of action. '

116 Man. Stat. 1970 c. 81, - Cap. H35, § 125, see note 4 supra; Qut. REv. STAT. C.
163, § 9(2) (1964); Que. Sta. 1970 c. 37, § 14(2).

"7 N.B. Reg., Reg. 78 § 35(4).
11s Que. Stat. 1970 c. 37, § 14(5).
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The Health Services Insurance Act (Man.) prescribes several limitation
periods for various situations. If V fails to bring an action, or settles his claim
with P's consent, P may bring action at any time within two years of the
tort. .. There are two situations in which P's right to bring action is
uncertain. Section 132 authorizes P to bring action, within the two year
period, if V dies without bringing action and his personal representative
does not bring action "within the period to which reference is made in sec-
tion 130." However, by amendment in 1971, 2 the period formerly referred
to in section 130 has been deleted. Whereas formerly P could not bring
action within the first year after the tort, it must now be supposed that P
can bring action at any time within two years. The reference to failure by
V, or his personal representative, to bring action cannot be intended to raise
a condition against P inasmuch as no time is limited beyond which P must
wait before proceeding. The second difficulty for P is the possibility that
V may bring an action on his own account only, without adding a claim
for P. Formerly, section 135 recognized this possibility and prescribed a
limitation period within which P might begin its action. The 1971 amend-
ment repealed section 135 and did not substitute anything in its place; it
would appear that the substituted language in section 133 is intended to
deal with this situation and that, accordingly, P would have available the
usual two year limitation period.

Finally, and confusingly, section 134 gives P a period of three months
following abandonment of action by V later than twenty one months from
the tort. At first impression this looks simply like a small extension on the
two year period which P would have if V died or failed to sue. However,
it is difficult to be sure of the application of section 134.

The section begins with a reference to an action "as provided in section
121 and subsection (1) of section 122." This is an inauspicious beginning
as section 121 authorizes V to claim for insured services whereas section 122
(1) contemplates an action by V which does not include such a claim. Sec-
tion 134 then refers to abandonment "in so far as the amoult to which refer-
ence is made in clauses (a) and (b) of Section 121 is affected." This ap-
pears to confirm that section 134 is directed at abandonment of an action
which includes a claim for insured services. Section 129 forbids abandon-
ment of such an action without P's consent. In the result, it must be sup-
posed that section 134 is designed to afford P an alternative to compelling
continuance of V's action; P may consent to abandonment by V and may,
within three months, begin its own action. This may considerably extend P's
entitlement beyond the two years which would otherwise be available.

Second: Regulation 78 under New Brunswick's Hospital Services Act
authorizes P to bring action if V has failed to do so within one year from
the tort. ' The Newfoundland legislation authorizes P to bring action if V

119 Man. Stat. 1970 c. 81, - Cap. H35, §§ 130, 132, 133. See note 4 supra.
210 Man. Stat. 1971 c. 33.
"I N.B. Reg. 1963, Reg. 78 § 35(6).
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has not done so within two months. "' No specific limit is stated for P, but
it would seem that the intention is to give P ample opportunity to comply with
the standard prescription periods, and I would infer that P is meant to be
subject to those standard prescriptions.

Third: More than half the statutes say nothing about the effect of limita-
tion periods on P's action. This is true of such divergent statutes as the
Hospital Insurance Act (Que.) in which there is a strong inference that
standard subrogation rules operate, and the Health Insurance Act (Ont.)
which clearly implies a separate and unconditional right of action for P.

The Position of LI

It has already been mentioned, in canvassing the respective priorities of
P and V, that some of the statutes contain a reference to T's liability insurer.
The standard provision stipulates that LI shall pay P's claim and is thereby
discharged to the extent of the payment. " Ontario says that LI may pay P
and receive an appropriate discharge; "' the same section requires LI to notify
P of negotiations for settlement of a claim which includes an amount for in-
sured services.

Three of the statutes use somewhat different language, but seem to
achieve much the same result. The Hospital Insurance Act (Que.) pro-
vides,

(4) An insurer of a third party's liability shall not discharge his obligation to
indemnify the latter of his liability to Her Majesty under this section other-
wise than by payment to Her Majesty. t

Five statutes say nothing about LI, but contain the standard provision
that P is not bound by any release or settlement "of any claim or judgment"
unless P has approved it. " Presumably, this would preserve P's claim
against LI as well as against T.

Claims Against Public Funds

In some cases the bottom left corner of the subrogation rectangle will
be represented, not by a private carrier of liability insurance, but by a public

2'2NF.. Rav. STAT. c. 157, § 6(8) (1970); Nfld. Reg., Reg. § 14(6); NF.D.
RaV. STAT. c. 265, § 42(8) (1970).

123The Health Services and Insurance Act, N.S. Stat. 1973 c. 8, § 13(6) is typical
of these provisions.

"Ont. Stat. 1972 c. 91, § 40.
LOQuE. REv. STAT. C. 163, § 9(4) (1964).
1 '7The Health Insurance Act, Que. Stat. 1970 c. 37, § 14(3) is identical save for

a reference to "Board" instead of to "Her Majesty". The Alberta Hospitals Act. ALTA.
RaV. STAT. c. 174, § 52(6) (1970), though slightly differently worded, is to the same
effect. See note 3 supra.

117See The Hospital Insurance Act, B.C. Ruv. STAT. C. 180. § 29(5) (1960):
Territorial Hospital Insurance Services Ordinance. N.W.T. Ord. 1959 (2d) c. 3. § 16;
Medical Care Ordinance, N.W.T. Ord. 1970 (3d) c. 8. § 15; Yukon Hospital Services
Ordinance, Y.T. Rav. ORD. c. H-3, § 15 (1971); Yukon Health Care Insurance Plan
Ordinance, Y.T. REv. ORD. c. H-I, § 14 (1971).

Summer 1974]



Ottawa Law Review

fund in the nature of a workmen's compensation fund or an uninsured motor-
ists' fund. The question then arises whether P can participate in the recovery
from this fund, and whether it can compete with V if the fund is inadequate
to satisfy all claims.

This question is not answered solely by reference to the hospital and
medical insurance statutes. A full discussion of the problem would necessi-
tate a survey of the bevy of provincial Acts establishing the various compen-
sation schemes and regulating claims against the available funds. Though
that survey is far beyond the scope of this paper, I think it useful to venture
a few comments on some aspects of the problem. Indeed, it is incumbent
upon me in view of the conclusions I shall offer below.

Only two of the hospital and medical insurance statutes refer specifically
to this point. The Health Services Insurance Act (Man.) prescribes that V
or P may bring action against the Attorney General to recover the cost of
insured services from the Unsatisfied Judgment Fund. 22 The Health In-
surance Act (Ont.), section 37, provides:

37. The Plan is not an insurer within the meaning of The Insurance Act, as
referred to in section 21 of The Motor Vehicle Accident Claims Act, and may
be awarded payment from the Motor Vehicle Accident Claims Fund.

Plainly, the General Manager has been busy on two fronts since the un-
favourable judgment pronounced by Mr. Justice Keith in Ledingham v. Di
Natale. An appeal to the Court of Appeal in the instant case has succeeded;
an approach to the Legislature has cured part of the problem for the future.

It is important to distinguish two issues here. The Manitoba and On-
tario statutes do not say anything about competition between the Commission
and the victim for payment out of a fund which may prove inadequate to
answer all claims. These two Acts simply authorize P to claim on the public
fund, with the question of priorities-indemnity for V as a first premise, or
pro rata sharing in all instances-left open for resolution. It should be
emphasized that the result in Ledingham was reached by judicial construction.
Mr. Justice Kelly concluded that the statutory subrogation right was somehow
different from the common law variety. " The subsequent Ontario amend-
ment does not bear on this point, but on the alternative argument by V in
Ledingham. It was argued that P was an "insurer" and therefore disqualified
by the provision of the Motor Vehicle Accident Claims Act prohibiting pay-
ment out of the fund to an insurer. Notwithstanding the amendment to
Ontario's Health Insurance Act, and notwithstanding the language of the
Manitoba Act, it would still be open to a court to restore the indemnity prin-
ciple by holding that P cannot compete with V in an inadequate fund whether
it be a public fund or a recovery against a tortfeasor. '

There is little to say about the remaining statutes except that some con-

128 Man. Stat. 1970 c. 81, - Cap. H35, §§127, 130. See note 4 supra.
129 [1973] 1 Ont. 291, at 295 (1972).
1s3 In this connection, it may be noted that leave has been given in Ledlnghain

for an appeal to the Supreme Court of Canada.

[Vol. 6:291



Subrogation and Insurance Scheines

fer on P a subrogated claim to the rights of V, '' while others refer to all the
rights of V, "3, and two prescribe subrogation in respect of V's right of recov-
ery against any third party. ' It is of little value to engage in analysis of
these miniscule variations of language; in most cases the matter will be cover-
ed in other legislation.

In Alberta, the Motor Vehicle Accident Claims Act " requires that pay-
ment out of the Fund be reduced by "any amount paid or payable for and on
behalf of the applicant under The Alberta Hospitals Act." ", This seems to
bear more onerously on V than does the Ontario system. Ledingham v. Di
Natale simply allows P to share pro rata with V in an inadequate public fund.
The Alberta provision appears to give P a clear priority by providing for a
full abatement of V's recovery from the Unsatisfied Judgment Fund until P
has been entirely recouped. The Alberta Act also requires a claimant from
the Unsatisfied Judgment Fund, if he sues, to add a claim for the Hospital
Services Commission; " if he fails to do so he may find his judgment diverted
to pay for those insured services in any event. ,'

Nova Scotia takes the opposite stand by providing:

(3) Judgment Recovery (N.S.) Ltd., is not liable for payment of any sum
claimed by or on behalf of
(a) an insurer by reason of the existence of a policy of automobile

insurance within the meaning of the Insurance Act: or
(b) Her Majesty The Queen in right of the Province or of Canada,

or any agent of Her Majesty The Queen, or any Crown Corpora-
tion: or

238

The Nova Scotia position is obviously much more favourable to V, and
is, I think, greatly to be preferred.

VI. CONCLUSIONS

My reactions to the existing welter of hospital and medical insurance
statutes can be summarized in four recommendations arranged in ascending
order of importance or preference.

(1) Drafting should be more uniform:

Iai See, for example, the Medical Care Ordinance, N.W.T. Ord. 1970 (3d) c. 8.
§11.

For example, the Territorial Hospital Insurance Services Ordinance. N.W.T.
Ord. 1959 (2d) c. 3, § 12.

11 QuE. REv. STAT. c. 163, § 9(1) (1964) and Que. Stat. 1970 c. 37. § 14(1)
which in fact says "against any third person." [Emphasis added].

13 ALTA. REV. STAT. c. 243 (1970).
1' Id. § 15(7)(c).
"' Id. § 25(7).1371d. § 25(10).
T MThe Motor Vehicle Act, N.S. REv. STAT. c. 191, § 191(3) (1967).
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(2) Most of the Acts require review and amendment in the interest
of clarification;

(3) Greater attention should be given to the interests of the Victim
and the Third Party;

(4) The subrogation right should be legislated out of existence en-
tirely.

Of course, adoption of the fourth proposal would render the preceding
three superfluous. However, as I do not anticipate its immediate adoption
I shall deal briefly with the first three proposals and then turn to the more
fundamental one which will require more extensive treatment.

(1) Uniformity
It would obviously be desirable to bring into conformity with one another

the substance of the many hospital and medical insurance schemes in the
various provinces and territories. Failing uniformity of substance, it should
at least be possible to reduce the vexatious terminological proliferation. The
treatment of accident and sickness insurance, automobile insurance, fire in-
surance and life insurance provides a model.

(2) Clarification
The discussion in Part V of this paper should have demonstrated

how thoroughly unclear is the position under many of the statutes. It is
quite unsatisfactory to import into a statute a complex concept such as sub-
rogation, embellish it with a few legislative decorations, and leave a mass of
competing inferences as to the application of standard subrogation rules. If
the subrogation right is to be retained it would be desirable to codify it com-
prehensively as Manitoba has done. Failing this, it should at least be pos-
sible to add a provision, as the Health Insurance Act (Que.) has done, mak-
ing plain that standard common law rules of subrogation operate except in
so far as they have been expressly excluded.

(3) Balancing Interests
Again, if the subrogation right is retained the statutes should be reviewed

for the purpose of questioning the need to focus on and elevate P's rights.
From the point of view of V and T what remains of the classic subrogation
concept is a tattered remnant indeed.

Subrogation began as a device to deny the insured a windfall from a
tragic event. It was designed to limit him to a full indemnity. But the in-
demnity principle, subrogation's hallmark and only axiom, has disappeared in
most of the hospital and medical insurance statutes. These Acts provide a
device for adjusting the respective rights and obligations of P, V and T, but
it is a misnomer verging on effrontery to style this device "subrogation."

(4) Abolition
I suggest that a strong case can be made for removing third party liability
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entirely in the hospital and medical insurance acts as has been done in
Alberta's Health Care Insurance Act

The origin and development of subrogation were reasonable enough.
The proposition that the victim of a tragic event should be fully indemnified
but should not profit thereby does not sound strange to us today. To achieve
this result it was necessary either to subrogate the insurer to any excess re-
covery or to intrude into the normal rules of damages and prescribe an ap-
propriate abatement in the third party's liability to the insured.

The choice in favour of the insurer was natural in the context of the
times. Insurance was provided by entrepreneurs. It was optional. It was
designed to spread the risk of loss across the group of insureds. In deciding
that a third party should not be able to defend the insured's claim by pointing
to the insurance policy, it was said that the former had no claim to benefit
from the latter's prudence. All of this was consistent with the wider fabric
of the law, with the principle of privity of contract and a tort system which
focussed on fault. And it is significant that to throw the benefit of the in-
surance on an imprudent third party would shift the burden of the loss from
one part of the private sector to another, from the third party to the insurers
in the first instance but ultimately to be borne by the entire group of insureds
in the form of a higher insurance cost. Thus, in a very real sense would the
imprudent members of society be parasitic on the prudent. Subrogation
flourished in a society committed to private enterprise and individual respon-
sibility.

However, the context has changed dramatically. Hospital and medical
insuranc is provided by the public sector in the interest of seeing that all are
protected, imprudent and prudent alike. The opportunity to opt in or out of
the scheme is greatly restricted. The costs are spread across the entire popu-
lace. At a time when no-fault compensation schemes are winning favour,
and are being legislatively imposed in areas heretofore occupied by private
insurance carriers, it is anachronistic to retain the fault concept, and third
party liability flowing therefrom, in respect of publicly operated hospital and
medical insurance plans.

It is at least conceptually schizophrenic to impose legislatively a plan
which displaces private enterprise and substitutes public responsibility and
public financing, and then to attach a device whose only purpose can be to
shift, so far as possible, the burden of loss from the public sector to the
private sector.

It is anachronistic and schizophrenic to shift the burden to the private
sector as represented by the third party tortfeasor. When part of the burden
is shifted to the victim-insured it is more than anachronistic; it is invidious.
The ultimate irony is that the victim would frequently fare much better if
his insurer were a private, selfish, profit-motivated carrier instead of a public
plan administered by a government department whose title in some cases
includes the word "welfare".

To be fair, two points must be conceded. First, the Provinces and Ter-
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ritories do not have a completely free hand in deciding whether to retain or
abolish third party recoveries. Under their agreement with the Federal Gov-
ernment they are obliged to include a subrogation provision in their hospital
insurance statutes, though not in their medical insurance legislation. Aboli-
tion of third party recoveries, in respect of insured hospital services, would
therefore require renegotiation with Ottawa. In the meantime, it is possible
to follow Alberta's lead and abandon third party recoveries in respect of
medical insurance. And it is certainly open to any Province or either Ter-
ritory to redesign its subrogation provision to make it more lucid and fairer.

Secondly, it would be unfair to leave this topic without recognizing that
there are strong arguments for retaining the subrogation provision in the hospi-
tal and medical insurance statutes. In particular, it is argued strenuously
that the cost of injuries inflicted by automobiles should be imposed on the
motoring activity rather than being shifted to that part of the public purse
from which the medical and hospital insurance schemes are funded. It may
well be argued that most of the hardships could be relieved by a proper system
of automobile insurance which would guarantee full recovery in all instances
for injuries inflicted by motoring.

This is obviously a topic far too large and too complex to debate here.
Apart from querying why the motoring activity should be singled out and
compelled to internalize all its costs while a myriad of other human activities
are not similarly treated, I can only offer a few practical observations.

In Canada we do not have, and I venture to speculate that we are not
going to have in the near future, the kind of "proper" automobile insurance
scheme which will compensate for all the injuries inflicted by automobiles.
In the meantime the hardships above described will continue.

Even admitting the predominant role of the automobile in producing
injuries which represent a burden on the hospital and medical insurance plans,
it may still be said that a great many injuries are inflicted by other activities
which are not likely to be "properly" insured. Accordingly, abolition of the
third party recoveries, or at least restoration of V's prior right to a full in-
demnity, remains a very urgent problem in respect of these cases.

VII. EPILOGUE

One of the developments since this paper was first prepared relates to
V's indemnity, and the question of priority of claims, where a liability insurer
is involved.

In its most recent session the Nova Scotia Legislature has enacted a stat-
ute to provide a unified system of delivering health services. 139 In the pro-

"' The Health Services and Insurance Act, N.S. Stat. 1973 c. 8 repeals and re-
places the Hospital Insurance Act and the Medical Care Insurance Act. This new
statute was proclaimed in force on September 1, 1973.
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cess the following new subsection has been added to the section governing
subrogation:

(9) Notwithstanding any other provision in this Section, where a person
whose act or omission resulted in personal injuries to another is insured by a
liability insurer and the liability insurer pays to the injured person, or to any
person claiming under or on behalf of the injured person, the full amount
of the policy of insurance and that amount is insufficient to fully satisfy the
claim of the injured person, excluding any claim for insured hospital services
or insured medical services, Her Majesty is not entitled to share in or claim
against the whole or any part of that amount, and the payment thereof dis-
charges the liability of the insurer from making a payment to Her Majesty
in respect of the insured hospital services or insured medical services which
were received by the injured person. 1 40

Plainly, I think, this provision is designed to confirm legislatively the
result reached by Mr. Chief Justice Cowan in MacDonald v. Parrish, " i.e.,
to assert a first priority for V to guarantee him an indemnity as far as pos-
s ble. It may seem ungracious to cavil over the details of such a well-inten-
tioned attempt, but I do think the new provision is deficient in several respects.

To begin, it is directed only at payments made by a liability insurer.
This may suffice for the majority of cases, but it will not be altogether rare
that V may effect recovery of his judgment directly against the tortfeasor,
leaving the latter to look for reimbursement from his insurer if he is insured.
In this situation the new subsection would not operate. It may have been
thought that there was no need to deal with this eventuality, that priority for
V is assumed and that all that was needed was a correction of the difficulty
raised by the standard provision relating to liability insurers as follows:

(6) Where a person whose act or omission resulted in personal injuries to
another is insured by a liability insurer the liability insurer shall pay to the
Commission any amount referable to a claim for recovery of the cost of
insured hospital services and insured medical services that would otherwise
be paid to the insured person and payment of that amount to the Commission
discharges the liability of the insurer to pay that amount to the insured person
or to any person claiming under or on behalf of the insured person. 11

In general, if it is intended to state that an indemnity for V is a first
principle, I think it would be better to say it more bluntly and more broadly.
In any event, I fear that the new provision has not adequately dealt with the
difficulty raised by subsection (6).

First, it will be noted that subsection (6) is mandatory ("... the liability
insurer shall pay to the Commission . . .") whereas subsection (9) is not.
The relief for V is given "where ...the liability insurer pays to the injured
person ...".

It is arguable that the insurer is obliged to pay to the Commission, but,
rather strangely, may nevertheless discharge its liability by paying to V and

14
0 Id. § 13(9).

14124 D.L.P.3d 467 (N.S. Sup. Ct. 1971).
1
4 1 N.S. Stat. 1973 c. 8, § 13(6).
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may thereby also cohfer a benefit on V by removing from him the necessity
of sharing with the Commission. This would be an odd result, and It may
very well be .urged that no court would so interpret the two provisions. How-
ever, if it is intended that subsection (9) over-ride and displace subsection (6)
I think it might be -more plainly expressed. Beginning with the word "not-
withstanding" does not unambiguously do the job.

Even. if we assume that a mandatory construction would be given sub-
section (9), i.e., that in a case within the parameters laid down in the sub-
section an insurer would be obliged to pay to V, there remains the problem
that those parameters are not wide enough to protect V in all instances in
which the insurance fund is inadequate.

Here the language is quite plain. Subsection (9) operates only where
"... the full amount of the policy of insurance ... is insufficient to fully
satisfy the claim of the injured person, exchding any claim for insured hos-
pital services or insured medical services . . . ." If the insurance is more
than enough to satisy V's claim, but not enough to satisfy the combined claims
of V and P, subsection (9) does not assist V.

If the subrogation imported by section 13 is the common law variety,
with indemnity first for V, and if subsection (6), despite what it says, does
not disturb that first principle, then subsection (9) is unnecessary. Conver-
sely, if P's subrogation right as stated by section 13(3), or as elaborated by
section 13(6), differs from the common law model in that Y does not have
a prior claim for full indemnity, then subsection (9) provides YI with a partial
relief only.

Despite these criticisms, I am encouraged by the initiative taken by
Nova Scotia. I think the legislature has moved in the right direction and I
would simply suggest that the move should be somewhat bolder and more
felicitously expressed.

VIII. APPENDIX OF STATUTES

It does not seem fruitful to reproduce all of the hospital and medical
insurance statutes. Six have been chosen as representing the wide variety
of legislation in the area. They are intended to illustrate, so far as possible,
the extremely divergent legislative responses to many of the problems dis-
cussed above. Some have been selected for their uniqueness and others
because they are typical of a large number of the statutes in several juris-
dictions.
1. THE ALBERTA HALTH CARE INSURANCE ACT, ALTA. Rnv. STAT. c. 166 (1970).

28. Where, as a result of the wrongful act or omission of another (in
this section called the "wrong-doer"),

(a) a resident suffers personal injuries and receives basic health serv-
ices as a consequence of those injuries, and

(b) the Commission has paid or is liable to pay benefits in respect of
those services,
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no person has any right or cause of action against the wrong-doer or any
other person for the recovery of damages for the cost of those basic
health services. [1969, c. 43, s. 28]

2. Tnm HEaLTH SERvicEs INsuRANcE AcT, Man. Stat. 1970 c. 81 - Cap. H35, as

amended.

Action by insured person for cost of insured services.
121 Where an insured person who suffers bodily injuries occasioned
by the wrongful act, omission, neglect, or default of another person would,
if he were not an insured person, be entitled to recover, as general or
special damages, an amount that he has paid or is legally liable to pay to
a hospital for care, treatment, drugs, medicines, supplies and medical or
nursing services, or both, or for any of those things, received in a hospital,
or, an amount that he has paid or is legally liable to pay for medical serv-
ices or other health services received, or both amounts, he may, subject
to section 125, claim and recover from that other person an amount equal
to the cost of the hospital services that are benefits, or, an amount equal
to the benefits with respect to the medical services, or other health services
insured, or both amounts,

(a) that, by reason of those bodily injuries,

(i) he has received before beginning the action, and

(ii) he will subsequently receive, as computed by the court in
the case of hospital services on the per diem basis on
which charges are made by that hospital to persons who
are not insured persons; and

(b) for which, if he were not an insured person, he would be legally
liable to pay for the hospital service or for the medical services
or other health services or all or any of them.

S.M., 1970, c. 81, s. 121.

Notice of action excluding insured costs.
122 (1) Where an insured person to whom section 121 applies intends
to bring an action for damages for the bodily injuries suffered by him, if
he does not intend to include in his claim the amount that, under section
121, he is entitled to claim and recover, he shall, not less than seven days
before beginning action, notify the commission in writing to that effect.

Notice of action including insured costs.
122 (2) Where an insured person to whom section 121 applies brings
an action and includes in his claim an amount equal to the cost of hospital
services that are benefits or an amount equal to the benefits with respect
to medical services and other health services received by him or both, he,
or if he is represented by a solicitor, his solicitor, shall, not less than seven
days after filing a statement of claim, serve a copy thereof on the com-
mission, and the service may be iffected by mailing by registered mail.

S.M., 1970, c. 81, s. 122.

Judgment creditor a trustee for commission.
123 A person who recovers any amount under section 121 shall re-
ceive and hold it in trust for the commission, and shall pay it to the com-
mission forthwith.

S.M., 1970, c. 81, s. 123.
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Payment to commission by judgment debtor.
124 A person liable under section 121 to pay any amount may pay
it to the commission, the receipt of which given therefor is a discharge
of the liability and of any judgment recovered against him by reason
thereof, to the extent of the amount so paid.

S.M., 1970, c. 81, s. 124.

Recovery of proportionate parts of damages.
125 Where, by reason of The Tortfeasors and Contributory Neg-
ligence Act, a person by whom an action may be maintained under section
121 is entitled to recover only a portion of the damages suffered by him
by reason of the bodily injuries, he is entitled to claim and recover under
section 121 only an equal proportion of the amount of the cost of the
hospital services that are benefits and the amount of the benefits with
respect to the costs of medical services and other health services for which
he may maintain an action under that section.

S.M., 1970, c. 81, s. 125.

Consent of commission to settlement.
126 (1) Subject to subsection (2), a settlement of the claim that any
person has under section 121, whether before or after an action based
thereon is brought is void unless the commission consents thereto; and
where such a consent is given, the person liable to pay the amount agreed
upon shall pay it to the commission forthwith.

Consent not required.
126 (2) Where a person having a claim under section 121 makes a
settlement thereof whereby an amount equal to the cost of the hospital
services that are benefits or an amount equal to the benefits with respect
to the cost of medical services, or other health services, or all or any of
them, to which reference is made in section 121 becomes payable by an
insurance company, if the insurance company pays that amount to the
commission within thirty days from the date of the settlement, the consent
of the commission to the settlement is not required.

S.M., 1970, c. 81, s. 126.

Action under section 12 Unsatisfied Judgment Fund Act.
127 A person who may, under section 121, brings an action against
another person may also bring an action against the Attorney-General
under section 12 of The Unsatisfied Judgment Fund Act, subject to his
compliance with that Act, for the amount for which, under section 121,
he could bring action against that other person.

S.M., 1970, c. 81, s. 127.

Appeal by commission.
128 (1) Where judgment has been given in an action to which reference
is made in section 121, if the plaintiff has not appealed therefrom within
the period limited for making such an appeal, the commission, on behalf
of and in the name of the plaintiff, may appeal against the judgment as
the plaintiff might have done, notwithstanding that the time has elapsed
within which the plaintiff could appeal; but no appeal by the commission
under this section may be begun after sixty days have elapsed since the
end of the period within which the plaintiff could have appealed.
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Notice of intention to appeal.

128 (2) Before beginning an appeal under subsection (I) the commis-
sion shall give to the defendant in the action notice in writing of its in-
tention to appeal and shall file a copy of the notice in the proper office
of the court in which the action was brought.

Stay of proceedings and abandonment of appeal.

128 (3) Subject as herein provided, upon the filing of a notice by the
commission under subsection (2), all proceedings under the judgment shall
be stayed until the expiration of the period of sixty days mentioned in sub-
section (1); but if within that period the commission decides not to appeal
it may, without payment of costs to any party to the action, file a notice
of abandonment of the appeal in the office in which the notice was filed,
and thereupon any proceedings under the judgment may be begun or
continued.

S.M., 1970, c. 81, s. 128.

Consent of commission to abandonment of action.

129 Where an insured person to whom section 121 applies brings
an action in which he includes a claim as provided in that section, he
shall not abandon or discontinue the action in so far as that claim is
affected, unless he has received the written consent of the commission
thereto; and any abandonment or discontinuance without such a consent
is void.

S.M., 1970, c. 81, s. 129.

Right of commission to bring action.

130 Where a person who, under section 121 may claim and recover
an amount as therein provided does not, within a period of twelve months
from the time when the bodily injuries were suffered by him, bring an
action therefore, or with the consent of the commission, effect a settle-
ment of the claim, the commission, notwithstanding section 4 of The
Limitation of Actions Act and subsection (1) of section 12 of The Un-
satisfied Judgment Fund Act, may thereafter, but subject to sections 133
and 134 maintain an action against the person legally liable under section
121 or an action under section 12 of The Unsatisfied Judgment Fund Act
(subject to compliance with that section), for the amount that under sec-
tion 121, the person suffering the bodily injuries could recover or, but for
the expiration of the time, could recover.

S.M., 1970, c. 81, s. 130.

Defences to action by commission.

131 Where the commission brings an action under subsection (1),
the defendant may raise any defence to the action that he could have
raised against the person who under section 121 could bring, or could
have brought an action, including a defence under The Tortfeasors and
Contributory Negligence Act; and, if necessary, the court shall determine
the degree of negligence of the defendant, and the commission shall re-
cover only that part of the cost of the hospital services that are benefits
and of the benefits with respect to the cost of medical services and other
health services or both parts, incurred or to be incurred that is propor-
tionate to that degree of negligence.

S.M., 1970, c. 81, s. 131.
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Action of commission on death of insured person.
132 . Where a person who, under section 121 may claim and recover
an amount as therein provided dies without bringing an action under that
section, and his personal representative does not bring action under that
section within the period to which reference is made in section 130, the
Commission may thereafter but subject to section 133, bring action as
provided in section 130.

S.M., 1970, c. 31, s. 132.

Limitation on right to bring action.
133 Subject to sections 134 and 135, the commission may bring
action under section 130 within the twelve months next following the ex-
piration of the period to which reference is made in section 130, but
not thereafter.

S.M., 1970, c. 81, s. 133.

Extension of time for action by commission.
134 Where an insured person to whom section 121 applies brings
an action as provided in section 121 and subsection (1) of section 122, if
after twenty-one months have elapsed from the time when the bodily
injuries were suffered by him, he abandons or discontinues the action in
so far as the amount to which reference is made in clauses (a) and (b)
of section 121 is affected, the commission may bring action under section
130 within three months from the date of the abandonment or discon-
tinuance.

S.M., 1970, c. 81, s. 134.

Earlier action by commission.
135 Notwithstanding section 130 where an insured person to whom
section 121 applies, brings an action for damages for the bodily injuries
suffered by him but does not include in his claim the amount that under
section 121, he is entitled to claim, the commission

(a) at any time before the expiration of the period during which the
insured person could have brought his action; or
(b) at any time before the expiration of one month from the date on
which the insured person brought his action;

whichever is the longer period, may bring action under section 130.
S.M., 1970, c. 81, s. 135.

Application for Joint trial.
136 Where the commission brings action, as provided in section
135, within one month after the insured person has brought his action
it may, on giving reasonable notice to' the insured person, applyito a
judge of the court in which the actions are brought, -for an order that the
actions shall be tried- together; and the judge, if he deems it just and
reasonable to do so, may make the order.

S.M., 1970, c. 81, s. 136.

Settlement and discharge of liability.
137 Where the commission has, under section 130, a right of action
against any person, it may enter into an agreement with that person to
settle the claim and discharge the liability to the commission on payment
of an amount agreed upon; and upon receipt of that amount, the com-
mission may give to the person liable a release discharging him from all
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further liability to the commission under section 130 in respect of that
claim.

S.M., 1970, c. 81, s. 137.

Note: Some of these sections have been amended by Alta. Stat. 1971 c. 33, §§ 11-14.
The amendments are as follows:

Sec. 130 amended.

11 Section 130 of the Act is amended

(a) by striking out the words "within a period of twelve months from
the time when the bodily injuries were suffered by him" in the
second and third lines thereof; and

(b) by striking out the words "thereafter but" in the seventh line
thereof.

Sec. 131 amended.

12 Section 131 of the Act is amended by striking out the word
and figure "subsection (1)" in the first line thereof and substituting
therefor the word and figures "section 130".

Sec. 133 repealed and substituted.

13 Section 133 of the Act is repealed and the following section
is substituted therefor:

Limitation on right to bring action.

133 Subject to section 134, the commission may bring action under
section 130 at any time within twenty-four months from the time when the
bodily injuries were suffered by the person who could make a claim under
section 121 but not thereafter.

Sec. 135 repealed.

14 Section 135 of the Act is repealed.

3. HEALTH SERVICES AND INSURANCE ACT, N. S. Stat 1973 c. 8.

13 (1) Where, as a result of the wrongful art or omission of another,
a person suffers personal injuries, for which he receives insured hospital
services or insured medical services under this Act, he shall have the same
right to recover the sum paid for those services against the person guilty
of the wrongful act or omission as he would have had if he, himself, had
been required to pay for the services.

(2) Where, under subsection (1), a person recovers a sum in re-
spect of insured hospital services or insured medical services received by
him under this Act, he shall forthwith pay the sum recovered to the Com-
mission.

(3) Her Majesty the Queen in the right of the Province shall be
subrogated to the rights of a person under this Section to recover any sum
paid by the Commission for insured hospital services or insured medical
services provided to that person, and an action may be maintained by Her
Majesty, either in Her own name or in the name of that person, for the
recovery of such sum.

(4) It shall not be a defence to an action brought by Her Majesty
under subsection (3) that a claim for damages has been adjudicated upon
unless the claim included a claim for the sum paid for insured hospital
services and insured medical services and it shall not be a defence to an
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action for damages for personal injuries brought by a person who has
received insured hospital services or insured medical services that an action
taken by Her Majesty under subsection (3) has been adjudicated upon.

(5) No release or settlement of a claim or judgment based upon
a cause of action for damages for personal injuries in a case where the
injured person has received insured hospital services or insured medical
services under this Act shall be binding upon Her Majesty unless the
Commission or a person designated by it has approved the release or set-
tlement in writing.

(6) Where a person whose act or omission resulted in personal in-
juries to another is insured by a liability insurer the liability insurer shall
pay to the Commission any amount referable to a claim for recovery of
the cost of insured hospital services and insured medical services that
would otherwise be paid to the insured person and payment of that
amount to the Commission discharges the liability of the insurer to pay
that amount to the insured person or to any person claiming under or
on behalf of the insured person.

(7) For the purposes of this Section the sum paid for insured
hospital services that are received by an injured person shall be an amount
equal to the charges of the hospital in which the services were provided
at rates approved by the Commission that the injured person would have
been required to pay if he was not entitled to receive the services as in-
sured hospital services under this Act.

(8) In an action under this Section a certificate of an officer of
the Commission as to the sum paid for insured hospital services or insured
medical services received by an injured person is admissible in evidence
and is prima facie proof of that sum.

(9) Notwithstanding any other provision in this Section, where a
person whose act or omission resulted in personal injuries to another is
insured by a liability insurer and the liability insurer pays to the injured
person, or to any person claiming under or on behalf of the injured per-
son, the full amount of the policy of insurance and that amount is in-
sufficient to fully satisfy the claim of the injured person, excluding any
claim for insured hospital services or insured medical services, Her
Majesty is not entitled to share in or claim against the whole or any
part of that amount, and the payment thereof discharges the liability of
the insurer from making a payment to Her Majesty in respect of the in-
sured hospital services or insured medical services which were received
by the injured person.

4. THE HEA.TH INSURANCE ACT, Ont. Stat. 1972 c. 91.

SUBROGATION

35.-(1) Where, as the result of the negligence or other wrongful act
or omission of another, an insured person suffers personal injuries for
which he receives insured services under this Act, the Plan is subrogated
to any right of the insured person to recover the cost incurred for past
insured services and the cost that will probably be incurred for future in-
sured services, and the General Manager may bring action in the name
of that person for the recovery of such costs.

(2) For the purposes of subsection 1, the payment by the Plan for in-
sured services shall not be construed to affect the right of the insured
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person to recover the amounts so paid in the same manner as if such
amounts are paid or to be paid by the insured person.

(3) For the purposes of this section, the cost of insured services
rendered to an insured person in or by a hospital or health facility shall be
at the rate charged by the hospital or health facility to a person who is
not an insured person.

36--(1) Any person who commences an action to recover for loss or
damages arising out of the negligence or other wrongful act of a third
party, to which the injury or disability in respect of which insured services
have been provided is related shall, unless otherwise advised in writing by
the General Manager, include a claim on behalf of the Plan for the cost
of the insured services.

(2) Where a person recovers a sum in respect of the cost of insured
services, he shall forthwith pay the sum recovered to the Treasurer of
Ontario.

37. The Plan is not an insurer within the meaning of The Insurance
Act, as referred to in section 21 of The Motor Vehicle Accident Claims
Act, and may be awarded payment from the Motor Vehicle Accident
Claims Fund.

38. The judge at trial shall, if the evidence permits, apportion the
elements of the injured person's loss and damages so as to clearly desig-
nate the amount of the Plan's recovery for the past cost of insured serv-
ices and separate it from the amount of the Plan's recovery of future
cost of insured services, if any.

39. No release or settlement of a claim for damages for personal in-
juries in a case where the injured person has received insured services
under this Act shall be binding on the Plan unless the General Manager
has approved the release or settlement

40. A liability insurer shall notify the General Manager of negotia-
tions for settlement of any claim for damages including insured services
and may pay to the Treasurer of Ontario any amount referable to a
claim for recovery of the cost of insured services and such payment dis-
charges the obligation of the liability insurer to pay that amount to the
insured person.

41. Where a judgment or settlement includes future cost of insured
services, the Plan shall provide the future insured services included in the
judgment or settlement.

42. Where the Health Services Insurance Division or the Hospital
Services Commission had a right of subrogation under The Health Serv-
ives Insurance Act or The Hospital Services Commission Act, respectively,
or the regulations thereunder immediately before the 1st day of April,
1972, such right of subrogation and all actions, causes of action and
judgments relating thereto continue as a right of the Plan and the provi-
sions of this Act and the regulations apply thereto.
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5. HEALTH INSURANCE ACT, Que. Stat. 1970 c. 37.

14. 1. La R6gie est de plein
droit subrog6e an recours de toute
personne qui b6n6ficie des services
assures contre un tiers jusqu'i
concurrence du coftt des services
assurds fournis h Ia suite dune
blessure on d'une maladie caus6e
par ]a faute du tiers.

2. La faute commune entraine ]a
r6duction du montant de cette
subrogation dans la meme propor-
tion que le recours de Ia personne
assurde.

3. L'assureur de la responsabilit6
d'n tiers ne peut se lib6rer de son
obligation de l'indemniser do sa
responsabilit6 envers Ia R6gie d6-
coulant du prdsent article, antre-
ment que par paiement i Ia R6gie.

4. Un engagement par tine per-
sonne bdn6ficiant de services as-
surds de lib6rer tn tiers ou son
assureur do leur responsabiit en-
vers Ia. Rigie d6coulant du prdsent
article ou de les en indemniser est
invalide et doit 6tre consid6r6 non
6crit dans toute convention, tran-
saction ou quittance.

5. Les droits acquis par l'effet de
Ia subrogation prdvue an prdsent
article font partie du domaine pub-
lic du Qu6bec h compter de leur
naissance et sont soumis aux ragles
applicables aux droits qui en font
partie; toutefois le droit d'action
qui en rdsulte se preserit par deux
ans.

14. (1) The board shall be ipso
facto subrogatd in the right of re-
covery of any person who benefits
from insured services, against any
third person to the extent of the
insured services furnished in respect
of injury or illness caused by the
fault of such third person.

(2) In case of contributory neg-
ligence the amount of such subro-
gation shall be subject to reduction
in the same proportion as the in-
sured person's right of recovery.

(3) An insurer of a third per-
son's liability shall not discharge
his obligation to indemnify the lat-
ter of his liability to the Board
under this section, otherwise than
by payment to the Board.

(4) An undertaking by a person
benefiting from insured services to
discharge a third person's or an
insurer's liability to the Board
under this section or to save them
harmless from such liability shall
be invalid and be deemed unwritten
in any agreement, transaction or re-
lease.

(5) The rights acquired by the
effect of the subrogation contem-
plated in this section shall form
part of the public domain of the
province of Qu6bec from and after
the time when such rights arise,
and shall be subject to the rules
applicable to the rights forming
part thereof; however, the right of
action resulting therefrom shall be
prescribed by two years.

6. THE SASKATCHEWAN HosPrrALzATIoN ACT, SAsK REV. STAT. c. 25 (1965).

22.-(i) Where, as a result of the negligence or other wrongful act
of any other person, a beneficiary suffers personal injuries for which he
receives hospital services paid for under this Act, he shall have the same
right to recover the sum paid for such services from the person guilty of
the negligence or other wrongful act as he would have had if he had him-
self been required to pay for the services. Upon recovering the sum or any
part thereof the beneficiary shall forthwith pay the amount recovered to
the minister.
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(2) Upon payment being made under this Act for hospital services
to a beneficiary mentioned in subsection (I), the minister shall be sub-
rogated to all rights of recovery of the beneficiary from any person in
respect of the cost of those services, and may bring action in the name of

the beneficiary to enforce such rights.

(3) Nothing in subsection (1) or (2) restricts the right of the bene-
ficiary to recover any sum in respect of the personal injuries in addition
to the sum paid for hospital services under this Act, and where the bene-
ficiary brings an action to recover any sum in respect of those injuries he

shall, on behalf of the minister, include in his claim a claim for the sum
paid under this Act.

(4) Except with the consent in writing of the minister, no action in
which a claim for the sum paid under this Act has been included on be-

half of the minister shall be settled without provision being made for pay-
ment in full of that sum.

(5) The minister may bear such proportion of the taxable costs pay-
able by a beneficiary conducting any such action as bears the same ratio

to the total of those costs as the amount claimed on behalf of the minister
bears to the total amount claimed, but the portion of the costs borne by
the minister shall not exceed fifty per cent of the amount claimed on his
behalf.

(6) An insurer who is liable to the beneficiary in respect of such per-

sonal injuries shall pay to the minister the amount for which he is so

liable or the amount paid under this Act in respect of the injuries, which-

ever is the lesser, and such payment shall, to the extent of the amount

paid, discharge the liability of the insurer to the beneficiary. 1959, c. 80,
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