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I. INTRODUCTION

More than any other area of law, family law has a pervasive
influence on the way society functions. To dissect family law is to begin
to understand the dynamics of laws, traditions and culture. It is also to
begin to appreciate the dynamics and components of social change. In
short, it is a study in law, politics, history, philosophy and sociology.

Two dominant theses emerge from such a study:
1. The assumptions which family law accepted and perpetuated for the
past century resulted in the existing arbitrary and stereotypical assign-
ment of roles to men and women:
2. Because the legislature had not, for the past century, passed statutes
defining aspects of family law, it fell to the judiciary, in the exercise of
judicial discretion, to act in a legislative capacity by interpreting social
needs.

As to the premise that family law created restricted roles for men
and women, there will be those students of sociology who will argue
vigorously that the laws simply reflected rather than generated the
cultural assumptions. Even if one accepts this rebuttal - that laws were
passed to codify rather than to create a social pattern - one cannot help
but be struck by the fact that until recently there have been very few
changes in the statute law in the past one hundred years. The most
sceptical observer of the law's influence would have to concede that in
one hundred years roots grow very deep, particularly when nourished by
a favourable legal climate. Throughout this past century of benign
parliamentary neglect, the judiciary sanctioned the prevailing assump-
tions as it saw them.

In a real sense, cast as arbiter of public limits of tolerably acceptable
social behaviour, the judiciary has innocently perpetuated the assump-
tions, now untenable, upon which family law is based. Ironically, or
perhaps predictably, it is this same judiciary that has stepped in to reverse
historic patterns when the legislature has by its inactivity created an
intolerable vacuum. In turn, it is this same lethargic legislature that has
stepped in when the judiciary has enunciated what the legislature feels to
be an intolerable set of principles.

* Of the Ontario Provincial Court. Family Division. Toronto. This paper, the first
Hugh G. Doyle Memorial Lecture in Family Law. was presented in the Faculty of Law
(Common Law Section). University of Ottawa. on 27 Nov. 1980.
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This means that there is in family law an undefined partnership of
sorts between the elected and the appointed evaluators of public policy.
This partnership is unavoidable. A law that deals with the imprecise and
infinite variables of human nature, as the law of the family attempts to
do, cannot evolve in any other way.

II. DIVORCE

It may be instructive to begin an examination of the dialectic by a
look at the operation of judicial lawmaking in the law of divorce.
Marriage has been classically defined as "the voluntary union for life of
one man and one woman to the exclusion of all others". I Although this is
a legal definition, it is the legal paradigm of an ecclesiastic concept that
forbade divorce and dealt mercilessly with sexual misconduct.

When civil non-Parliamentary divorces were introduced in England
in 1857,2 divorce was more difficult to obtain for a woman than for a
man. In 1923 both men and women could obtain divorces based on the
single ground of adultery. 3 The law of divorce was thus uniquely
androgynous in family law in that it restricted both genders equally.

Not until 1968 was the divorce law of Canada amended to expand
the grounds for divorce, including, for the first time, the possibility of
consensual dissolution if the parties had been separated by agreement for
three years. 4 But divorce is still essentially a judicial process through
which the legislation is filtered. The elected Parliament decided, through
the promulgation of the grounds, what reasons would entitle people to
apply to have their marriage terminated. The appointed judge decides
whether the reason has been sufficiently demonstrated. The legislature
has thereby designated the judge as the one who implements public

Hyde v. Hyde, [1865-69] L.R. 1 P. & D. 130, at 133, [1861-73] All E.R. Rep.
175, at 177 (D. 1866) (Lord Penzance).

2 An Act to amend the Law relating to Divorce and Matrimonial Causes in
England 1857, 20 & 21 Vict., c. 85.

1 Matrimonial Causes Act 1923, 13 & 14 Geo. 5, c. 19, s. 1. In Canada, The
Divorce Act, S.C. 1925, c. 41, equalized the grounds for divorce in those provinces and
territories where judicial divorce was allowed.

4 Divorce Act, R.S.C. 1970, c. D-8. With the passage of this Act, the Parliament
of Canada imposed a uniform divorce law on the entire country, even in those regions
(Quebec and Newfoundland) where judicial divorce was previously unknown. Judicial
divorce in what is now Canada began in Nova Scotia in 1758 with 17 Geo. 2, c. 17.
Similar reforms were introduced in New Brunswick in 1791 with 31 Geo. 3, c. 5, and in
Prince Edward Island in 1835 with Wm. 4, c. 10. These colonial statutes contained the
common ground of adultery for divorce. Nova Scotia permitted the additional ground of
cruelty. Unlike the later English legislation of 1857, spouses could invoke the legislation
equally. The 1857 English Act was introduced in British Columbia in 1858, in the
Northwest Territories (comprising lands that are now Alberta, Manitoba, Saskatchewan,
the Northwest and Yukon Territories) in 1870, and in Ontario in 1930. See PowER ON
DIVORCE 6-23 (2d ed. J. Payne 1964).
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policy on a marriage-by-marriage basis. For example, if a partner to a
marriage is able to persuade a particular judge that a spouse's conduct is
cruel, he or she will be permitted a divorce decree. If the judge is not
persuaded, there will be no divorce. The result must of necessity be an
evaluation process resulting in a variety of diverse judicial responses.'

The partnership of legislature and judiciary in the area of divorce has
resulted in a modicum of unpredictability. Clearly, through the
legislature, society has made a decision in passing the Divorce Act that
marriage remains a redoubtable social institution which should be
protected. Though the grounds were substantially expanded in 1968, it
was apparent that there was still to be no easy exit from this formidable
nuptial contract. Presumably the retention of grounds was to ensure that
marriage was not to be cavalierly rejected by the parties to it. On the
other hand, it can also be assumed that the expanding of grounds was an
acknowledgment that even the most sincere marriage commitment can
wither and atrophy through casual wear and tear.

Given the uncertainty of result in divorces, perhaps the next step in
the dynamic legal historical process is that the public consider whether
the retention of grounds really does prevent marriage breakdown or
whether it merely delays divorce. As long as the grounds exist, judges
must administer the law as they perceive it. The decisions are bound to
vary with each perception. The result for many frayed marriages is an
embarrassing and rather inelegant truncation of a relationship.6

In J. EEKELAAR. FAMILY LAW AND SOCIAL POLICY 130-31 (1978). the author
refers to the matrimonial misconduct doctrine as "'capricious".

6 In William Somerset Maugham's 1923 play. HOME AND BEAUTY. the lawyer.
Mr. Raham, articulated somewhat cynical sentiments about prevailing divorce laws in
the following exchange with one of the characters:

MR. RAHAM: I confess it seemed to me that when two married persons agreed
to separate it was nobody's business but their own. I think if they
announced their determination before a justice of the peace, and were
given six months to think the matter over. so that they might be certain
they knew their minds, the marriage might then be dissolved without
further trouble. Many lies would never be told. much dirty linen would
never be washed in public, and the sanctity of the marriage tie would be
strengthened rather than lessened if the world were spared the spectacle of
the sordid aspect the state which is called blessed too often wears. There
would be a notable saving of time. money and decency. But at last I hit
upon the explanation.

WILLIAM: What is it, then?
MR. RAHAM: If the law were always wise and reasonable it would be obeyed

so easily that to obey the law would become an instinct. Now. it is not for
the good of the community that the people should be too law-abiding. So
our ancestors in the wisdom of their hearts devised certain laws which
were vexatious or absurd, so that men should break them and therefore be
led insensibly to break others.

WILLIAM: But why is it not for the good of the community that the people
should be too law-abiding?

MR. RAHAM: My dear sir, how else would the lawyers earn their living?
2 THE COLLECTED PLAYS OF W. SOMERSET MAUGHAM 312-13 (1952).

1981]



Ottawa Law Review[

Society has chosen to refuse to evaluate potential marriage partners.
Any man and woman who meet the residential, chronological and
familial requirements in a given province are entitled to marry without
proving to a designated arbiter that the marriage is economically or
psychologically sound. Marriage is accepted, at least at entry, as a
consensual institution. Yet one accepts almost without question the
function given to a judge in deciding who should and who should not
remain married, and whether or not the consensus has been appropriately
withdrawn. This is probably because it is taken for granted that a liberal
divorce law will lead inexorably to the destruction of a social fabric
which is assumed to be woven together by original family ties.

This is not only a myopic and patronizing assumption, it also
ignores many of the real issues. The Law Reform Commission of Canada
challenged the assertion that liberal divorce laws breed marital irrespon-
sibility. It suggested that divorce is a consequence rather than a cause of
marriage breakdown, that bad marriages and not divorces destroy
families, and that "divorce may provide a constructive solution to
marital conflict". 7 This is consistent with the position of the English Law
Commission which argued that a good divorce law should "promote the
stability of viable marriages and terminate marriages that have irretrieva-
bly broken down with the maximum fairness and the minimum
bitterness, distress and humiliation". 8 The judicial function would be
therefore to determine not whether the legal nexus between spouses
should be preserved, but whether the post-divorce welfare of the parties
has been ensured. Matters such as custody and the division of the family
finances would be justiciable; entitlement to a divorce would not be. This
does not mean that society's efforts would be directed away from
attempts to promote healthy marriages. The approach merely stresses the
need for predictability and consistency in the matter of the right to
terminate a marriage. It should not matter who hears the obloquies about
a marriage - if one has withdrawn consent to the partnership, it is no
longer a viable partnership. Its termination would have nothing to do
with the vagaries of the character or personality or values of the
decision-maker. It is to suggest that as to the termination of a marriage,
likely the best persons to act as decision-makers are the parties to the
marriage.

Even though since 1923 the English law of divorce applied equally
to men and women, the effect of divorce on women was more profound
than on men because of the assumptions enshrined in other areas of
family law. Since in most traditional marriages the wife was the
homemaker and full-time caretaker of the children, this assumed to be

I LAW REFORM COMMISSION OF CANADA, DIVORCE, WORKING PAPER 13, at 5
(1975).

s Id. at 29, paraphrasing LAW COMMISSION No. 6, REFORM OF THE GROUNDS OF
DIVORCE - THE FIELD OF CHOICE, Comnd. 3123, para. 15 (1966).
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part of the "'marriage bargain".' she usually got custody of them on
divorce. In 1973 an English judge said:

It is a sad fact of life that. where there are children, both husband and wife
suffer on marriage breakdown, but it is the wife who usually suffers more.
The husband continues with his career, goes on establishing himself,
increasing his experience and qualification for employment - in a word, his
security. With children to care for a wife usually cannot do this. She has not
usually embarked on a continuous and progressing career while living with
her husband, caring for their child or children and running the home. If the
marriage breaks down she can only start in an), useful way after the children
are off her hands and then she starts from scratch in middle life while the
husband has started in youth. "

The husband, on the other hand, may have insufficient resources to
support adequately his ex-wife who may then have to seek paid
employment. Having been a homemaker for a number of years, a wife
may have a decreasing value on the labour market. As the Royal
Commission on the Status of Women noted. "These women are
sometimes unable to work because of a shortage of child-care facilities,
part-time employment and opportunities to learn a skill. If they are able
to work, they are likely to face attitudes relegating them to lower paying
occupations."'" Thus, "[Marriage creates the conditions for its own
continuation and encourages entry into a second marriage if a particular
union comes to an end. Once married with children marriage becomes a
good, if not the best, career for a woman." 2

The roots of these traditional assumptions about the roles of men and
women are best explained by reference to the three remaining areas of
family law: support, property and custody. As well, these areas provide
illustration of the oracular potency of judicial lawmaking.

' Freeman, liWhien Marriage Fails - Sonit Legal Responses to Marriage
Breakdown, 31 CURRENT LEG. PROB. 109. at 139 (1978).

'0 Smith v. Smith. [19761 Fam. 18. at 23. 1197512 All E.R. 19. at 22-23 (1973)

(Latey J.).
I REPORT OF THE ROYAL COMMISSION ON THE STATUS OF WOMEN IN CANADA 20

(F. Bird Chairman 1970).
12 Supra note 9. The revisionist theory of the economics of marriage and divorce

prior to the coming into force in Ontario of The Family Law Reform Act. 1978. S.O.
1978. c. 2 was well expressed by the Law Reform Commission of Canada in
MAINTENANCE ON DIVORCE. WORKING PAPER 12. at 17 (1975):

Marriage should be characterized in law as a union of legal equals in
which there may be a division of function or a "role specialization",
according to the emotional, psychological and financial needs of the spouses
and the needs of their children. Financial rights and obligations based upon
marriage should be legal results thatfio/low from the internal arrangements
made by the spouses in line with their priorities, circumstances and interests
rather than being imposed according to traditional legal preconceptions of the
sexually determined roles of each spouse. The purpose of the maintenance
obligations on divorce should be to enable a former spouse who has incurred
a financial disability as a result of marriage to become self-sufficient again in
the shortest possible time.
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III. SUPPORT

The laws of support and property created a "matrimonial sym-
biosis"' 13 that obliterated the legal personality of the wife. Sir William
Blackstone, an eighteenth century English jurist, described this status as
follows:

By marriage, the husband and wife are one person in law; that is, the very
being or legal existence of the woman is suspended during the marriage, or at
least is incorporated and consolidated into that of the husband: under whose
wing, protection, and cover, she performs every thing. . . ."

Translated into actual rights, this meant the wife could not sue or be sued
in her own name, make contracts, own or dispose of property. If she
refused to live with her husband without cause or if she endangered her
husband's reputation, she could, until 1891, I1 be incarcerated in the
matrimonial home.

Since she was her husband's property, anyone with whom she
committed adultery could be sued by her husband for "criminal
conversation", with damages awarded as "compensation for the loss of
his wife's comfort and society. . . . The reason that neither of these
remedies was available to the wife was that they were based upon the
quasi-proprietary interest which the husband had in his wife and her
services at common law." 6

In exchange for surrendering her existence as an independently
functioning legal entity, she received her husband's financial support and
his name. The former benefit, however, could be forfeited if the wife
committed adultery, desertion or cruelty. The commission of any of this
trio of matrimonial offences resulted in the loss not only of money, but of
the home and the children as well. Without regard to extrinsic or intrinsic
factors such as the length of the marriage or the husband's conduct, all
the husband's obligations to his wife ceased if her conduct could be
impugned. Not unlike the law of divorce, these laws of support which
were based on moral rectitude rather than need provided a "means of
indirectly enforcing the performance of matrimonial duties".'I To keep
her sexually faithful to her husband, a married woman was denied

'3 ONTARIO LAW REFORM COMMISSION, REPORT ON FAMILY LAW: PART VI -
SUPPORT OBLIGATIONS 6 (1975) [hereafter cited as REPORT ON FAMILY LAW].

'4 W. BLACKSTONE, I COMMENTARIES ON THE LAWS OF ENGLAND 430 (1765-69).
The Queen v. Jackson, [1891] 1 Q.B. 671, [1891-941 All E.R. Rep. 61 (C.A.).

This landmark case was described in the following terms by McCardie J. : "From the
date of [this] decision the shackles of servitude fell from the limbs of married women and
they were free to come and go at their own will." Place v. Searle, [1932] 2 K.B. 497, at
500-01, 101 L.J.K.13. 465, at 468 (C.A.).

P1 P. BROMLEY, FAMILY LAW 123 (5th ed. 1976).
17 REPORT ON FAMILY LAW, supra note 13, at 7. This approach was criticized by

the Ontario Law Reform Commission:
[Bly characterizing support as an inherent incident of a wife's marital status,
[the law] has perpetuated an unduly restrictive view of marriage in which
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support if she committed adultery even after she was divorced. In the
words of an English court in 1905: "She ought to be preserved from
imminent temptation. . . . The wife should know and should be made to
feel that her livelihood depends on her leading a chaste life in the future.
• . . [T]he strongest pressure ought to be put upon her not to lapse . . .
into sin."' 8 Moreover, a wife's adultery was considered more singularly
sinful than that of her husband: '[S]ince her infidelity might introduce
spurious offspring into the family and accordingly upset the smooth
operation of the lineage system, it would be regarded with considerably
greater abhorrence."' 9

Perhaps the most entrenched legacy of the law of support, even more
than the obsession for mining nuggets of marital misconduct, is the
concept of the husband as breadwinner. The law required the husband to
support his family. Not only was the wife not expected by law to work in
the labour force, it was considered either gauche or illegal2" for her to do
so. Upon marriage women were expected to stay home and care for house
and spouse. This was considered to be where all women belonged. The
American writer, Charlotte Perkins Gilman, said in 1906:

We have so arranged life that a man may have a home and a family, love,
companionship, domesticity. and fatherhood, yet remain an active citizen of
his age and country. We have so arranged life. on the other hand, that a
woman must -choose": must either live alone, unloved, uncompanied lsw l.
uncared for, homeless, childless, with her work in the world for sole
consolation: or give up all world-service for the joys of love. motherhood and
domestic service.

2 1

wives are seen to occupy an exclusively domestic role and are treated as
chronic dependants: secondly. the paramount importance assigned to
matrimonial fault in determining issues of liability for support makes the law
resemble a scheme of punishment and reward for behaviour during marriage;
and finally, there are real cases of need which the law does not meet, either
because the wife cannot prove her husband guilty of a matrimonial offence,
or because of the harsh and discriminatory application of the law under which
a dependent wife may be prevented from receiving any support whatsoever.
if she herself has committed an offence, however much this may have been
provoked.

Id. at9.
18 Squire v. Squire, [1905] P. 4. at 8-9. 92 L.T. 472. at 473 (D. 1904) (Jeune P.).

Fora review of authorities on dun casta clauses. see Sleigh v. Sleigh. 23 O.R. (2d) 336,
95 D.L.R. (3d) 552 (H.C. 1979) (Osborne J.).

19 J. EEKELAAR. supra note 5. at 7. See also Orford v. Orford. 49 O.L.R. 15, at
23, 58 D.L.R. 251. at 258 (H.C. 1921) (Orde J.).

20 See Vipond, The inage of l'otnwen in Mass Circulation Magazines tn the 920's,
in THE NEGLECTED MAJORITY - ESSAYS IN CANADIAN WOMEN'S HISTORY 118 (S.
Trofimenkoff & A. Prentice eds. 1977). where the author stated:

There was ... a definite stigma attached to the employment of middle class
wives, for a husband's status was measured by his ability to keep his wife
idle at home.

Many schoolboards insisted that their female employees resign on marriage.
and the Canadian Civil Service adopted a similar rule in 1921.
2 Degler. Lost Women - Charlotte Perkins Gilnan: The Economiucs o lI'ctorian

Morality, I MS MAG. 22. at 24 (No. 12. June 1973).
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In 1905 a New Brunswick Law School graduate named Mabel P.
French applied to the courts for the right to practise law. The judges
called this a "radical change" 22 from women's "legitimate business",.2
They quoted with approval the following American jurisprudence:

[T]he civil law, as well as nature herself, has always recognized a wide
difference in the respective spheres and destinies of man and woman. Man is,
or should be, woman's protector and defender. The natural and proper
timidity and delicacy which belongs to the female sex evidently unfits it for
many of the occupations of civil life. The constitution of the family
organization ... indicates the domestic sphere as that which properly
belongs to the domain and functions of womanhood.

• ..The paramount destiny and mission of woman are to fulfill the
noble and benign offices of wife and mother.2 4

Ten years later, Nellie McClung, a Canadian suffragette, put it less
scientifically:

If women learned to read there seemed to be a possibility that some day some
good man might come home and find his wife reading, and the dinner not
ready - and nothing could be imagined more horrible that that! That seems to
be the haunting fear of mankind - that the advancement of women will
sometime, someway, someplace, interfere with some man's comfort. 25

It cannot be said categorically that Mabel French was denied the
right to practise law because women were expected not to have careers
outside the home. But there can be no doubt that in so far as they
mirrored society's prevalent attitudes, the judges qua public in Mabel
French's case felt that women were biologically ill-equipped for anything
other than homemaking. This was a clear and by no means isolated
example of the powerful impact of family law's overflowing into the
secular, non-family areas of law. If the law of the family did not initiate
these assumptions towards women, neither did it do anything to
neutralize their effect. It cannot be mere coincidence that in the judicial
syllogisms propounded in family and secular law, the conclusions in both
areas reflected identical assumptions about the inequality of women.

These assumptions have now been declared invalid in Ontario by the
support provisions of The Family Law Reform Act, 1978.26 Section 15 of
the Act stipulates that each spouse must support himself or herself as well
as the other spouse, based on need and a concomitant ability to contribute
towards that need. Conduct is not a factor in assessing entitlement .2 The

22 In re French, 37 N.B.R. 359, at 371 (S.C. 1905) (Barker J.).
23 Id. at 362 (Tuck C.J.).
24 Bradwell v. Illinois, 83 U.S. (16 Wall.) 130, at 141, 21 L. Ed. 442, at 446

(1873) (Bradley J.).
2. N. MCCLUNG, IN TIMEs LIKE THESE 32(1972).
26 S.O. 1978, c. 2 [hereafter cited as the Family Law Reform Act]. Section 65(l)

of the Act abolishes the marital unity of legal personality.
27 Conduct may be considered in determining quantutm, however, when it can be

shown to constitute an "'obvious and gross repudiation" of the spousal relationship:
s. 18(6).
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new standard imposed by section 15 is that each spouse must enter a
union prepared to negotiate his or her own terms based on the emotional,
psychological and financial needs of the unit. The preamble recognizes
"the equal position of spouses as individuals within marriage and ...
marriage as a form of partnership". The law no longer grants
approbation to the roles it had previously and exclusively consigned to
women. The law has thereby cleared the way for changed conditions,
perceptions and behaviour.

IV. PROPERTY

Compounding the historic dependency of married women on their
husbands propagated by support laws was the law of matrimonial
property. This law represented a curiously mixed approach to the wife
who was simultaneously regarded as a handicapped stranger and a
quasi-independent spouse. In the late nineteenth century a series of
reforms via Married Women's Property Acts "  created a new regime of
matrimonial property called the system of separate property. This new
regime provided that married women could now own separate property
and could sue or make contracts to the extent that they owned separate
property. The essence of this property regime was that whoever acquired
an asset that was registered in his or her own name was entitled to it. To
claim a share in an asset in her husband's name that was purchased by
him, a wife had to prove a direct financial contribution on her part. She
was not "entitled to a proprietary interest from the mere fact of marriage
and cohabitation.....29

It was a salutary gesture in the direction of married women's
financial independence. But since in most marriages the wife was the
homemaker, this predetermined by custom and the law of support, she
had no money with which to buy any separate property. Married women
had thus acquired, with the passage of Married Women's Property Acts,
the "legal capacity for destitution in their own right".' Her role as
homemaker in addition to the obstacles facing her in employment and
access to education 3' combined with overwhelming effect to render the
separate-but-equal property laws in most cases nothing more than a
statutory placebo.

28 E.g.. The Married Women's Property Act 1872. S.O. 1872. c. 16 (consolh-

dated in R.S.O. 1877. c. 125. and replaced by S.O. 1884. c. 19). There were no
correlative changes in support laws because, according to the LAW RE1-ORM COMlMIssION
OF CANADA. supra note 12. at 8. Victorian Society was not "socially or economically
prepared to accept the idea of the emancipated income-earning spouse".

29 Thompson v. Thompson. [19611 S.C.R. 3. at 13, 26 D.L.R. (2d) 1, at 9
(Judson J.).

30 REPORT ON FAMILY LAW. supra note 13. at 7.
3, Id. at 6. See also, ONTARIO LAW RE1-ORM COMMISSION. REPORT os FAMILY

LAW: PART IV - FAMILY PROPERTY LAW 5 (1974).
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And this is where, finally, the courts intervened in the 1970s. The
case of Rathivell v. Rathwell3" is a quintessential example of the
confluence of the legislative and judicial processes. The law being
applied was the law of separate property that had governed marital
property disputes since the late nineteenth century. As the case
meandered through the different levels of courts aggregating legal
truisms, media aphorisms and public opinion on its way, one could see
ultimately the almost simultaneous introduction of a legislative and
judicial reformation in matrimonial property. The facts of the case are as
follows.

Helen and Lloyd Rathwell were married in 1944 when she was
twenty-one and he was twenty-four. For six months after her marriage
until she learned she was pregnant, she worked for the Royal Canadian
Air Force. He was a soldier. After the war he and his wife purchased their
first farm with the $700 proceeds of a joint bank account that had been
deposited by Mrs. Rathwell. The farm was registered in his name. There
was never any discussion between the spouses as to who should be the
registered owner. In 1957, when Mrs. Rathwell saw the title document to
the property for the first time, she asked her husband why her name was
not on it. He assured her that it did not matter that she was not a
registered owner since the land was, in his words, "ours".

In 1967 Mrs. Rathwell left her husband. She claimed that his
alcoholism over the last three to four years of the marriage caused him to
become extremely argumentative and occasionally physically abusive to
her. She applied to the court in 1974 for a declaration that she was
entitled to a one-half interest in the lands and assets of her husband
because of her initial financial contribution of $700, her contribution by
way of labour and her belief that the property had always been intended
for both of them. The value of the property was between $200,000 and
$225,000.

The trial judge found that Mrs. Rathwell was a good housekeeper
and mother. 33 He noted that she did in fact perform a number of chores on
the farm but concluded that the kind of "labour" she performed and upon
which she relied were the usual services ordinarily performed by farmers'
wives for the benefit of the family. They were no more than the "normal
services" that a farm wife would perform for her husband. "The
marriage having failed", the judge said, "[she] cannot now qua
housekeeper claim an interest for duties she performed in the past qua
wife.' 3

Further, the trial judge responded as follows to Mrs. Rathwell's
assertions that her husband has consistently referred to the land as
''ours'':

32 [197615 W.W.R. 148, 23 R.F.L. 163, 71 D.L.R. (3d) 509 (Sask. C.A.), rev'g

14 R.F.L. 297 (Sask. Q.B. 1974),affd [1978]2 S.C.R. 436, [197812 W.W.R. 101, 83
D.L.R. (3d) 289.

33 14 R.F.L. 297, at 303 (Sask. Q.B. 1974) (Disbery J.).
34 Id. at 305.
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The fact is now so notorious that I am able to take judicial notice that
husbands (other than a foolhardy and valiant few) who desire a life of
peaceful co-existence within the matrimonial bailiwick rather than either a
hot or cold war, habitually use the diplomatic and ambiguous -ours" rather
than the forthright and challenging *mine" when referring to anything of
monetary value. 35

The judge concluded that since Mrs. Rathwell could prove neither that
she had made a direct financial contribution to the acquisition and
maintenance of the property nor that there existed a common intention
that the property be shared, her claim for a one-half interest in the lands
and assets registered in her husband's name should be dismissed.

Mrs. Rathwell appealed and was successful before both the
Saskatchewan Court of Appeal and the Supreme Court of Canada. Both
courts found that there had in fact been a common intention from the start
"that [the farming operation] would be a joint effort for their mutual
advantage, and in which they would have mutual rights"." In 1978 Mrs.
Rathwell was able to persuade the Supreme Court of Canada that its
earlier judgment in the by then notorious Murdoch v. Murdoch37 should
not be followed in her case. Instead, the Court accepted the thesis
developed by Chief Justice Bora Laskin in his dissent in Murdoch urging
the application of a doctrine of constructive trusts in matrimonial
property disputes. Mr. Justice Dickson, speaking for the majority in
Rathivell, said:

[Tlo the extent that Murdoch stands for the proposition that a wife's labour
cannot constitute a contribution in money's worth and to the extent that
Murdoch stands in the way of recognition of constructive trust as a powerful
remedial instrument for redress of injustice. I would not. with utmost respect,
follow Murdoch .31

The basis of this approach, Mr. Justice Dickson said, altered from the
one adopted earlier in Murdoch, was the following:

Many factors, legal and non-legal. have emerged to modify the position
of earlier days. Among these factors are a more enlightened attitude toward
the status of women, altered life-styles, dynamic socio-economic changes.
Increasingly, the work of a woman in the management of the home and
rearing of the children, as wife and mother, is recognized as an economic
contribution to the family unit."

Within two months of this judgment Ontario passed the Family Law
Reform Act. There was thus a simultaneous recognition by judiciary and
legislature that the status quo had reached an intolerable state. Both the
legislation and the Rathivell judgment reflected a dramatic shift in

35 Id. at 304.
36 Supra note 32. at 153. 23 R.F.L. at 167. 71 D.L.R. (3d) at 513 (Sask. C.A.)

(Woods J.A.).
37 [1975]1 S.C.R. 423. [197411 W.W.R. 361.41 D.L.R. (3d) 367 (1973).
38 [19781 2 S.C.R. 436. at 465. 119781 2 W.W.R. 101. at 122. 83 D.L.R. (3d)

289, at 313.39 ld. at 443, [1978] 2 W.W.R. at 104.83 D.L.R. (3d)at 298.
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attitudes, or perhaps a dramatic shift in the willingness to recognize that
attitudes had changed. It became a statutory and jurisprudential edict that
marriage be seen as a social and economic partnership of equals, that
none of the several functions generated by the family be considered
inherently more valuable than any other, and that this partnership
concept be reflected in the distributions that inevitably accompany a
marital dissolution. There now exists a synchronized approach in this
area. Both legislature and judiciary acknowledge that the homemaking
and bread-winning functions are equally vital to the maintenance of the
family and to the acquisition of assets by its members and that the
functions may be carried out by either spouse.

V. CUSTODY

Custody is the area of widest judicial discretion. The history of
custody law is intriguing as a microscope through which to observe the
judiciary implement its perception of society's attitudes.

Judges are members of the community, and have access to the same
media and public information as everyone else. On the other hand, judges
tend to be selected from the legal community which in turn is derived
largely from a homogeneously successful constituency. It is a consti-
tuency composed of people who have not, on the whole, experienced the
range of emotional and financial deprivation paraded before them in
matrimonial disputes. Lawyers tend to promulgate the status quo. Yet
they are called upon, as judges, to pass judgments on the parameters of
tolerable behaviour within a given community. Moreover, they are
expected to do so in an entirely impartial way. It is an awesome
expectation. The American pundit, Walter Lippmann, describing the
apotheosis of statesmanship, might well have been describing the
judiciary when he wrote that it requires "the courage which is possible
only in a mind that is detached from the agitations of the moment. It
requires the insight which comes only from an objective and discerning
knowledge of the facts, and a high and imperturbable disinterested-
ness.''

4 0

What one really hopes for in a judge is a judicial polymath whose
creative intelligence translates into practical judgments replete with
empathetic objectivity. But one must be candid and admit that every
decision-maker who walks into a courtroom to hear a custody or any
other family law case is armed not only with relevant legal texts, but with
a set of values, experiences and assumptions that are thoroughly
embedded.

At most, perhaps, what should be expected from a judge is a
willingness to consider alternative assumptions, so that the final decision
reflects a synthesis of personal, legal and external principles. Ultimately

40 R. STEELE, WALTER LIPPMANN AND THE AMERICAN CENTURY 518 (1979).
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it is an informed legal decision based, like every other decision that an
intelligent person makes, on fact, perception and instinct. But just as
every person is different, so is every custody judgement. Each calls for
its own judicious interweaving of law, insight and fact. A decision must
be made about this particular child in these particular proposed social
environments. One cannot generalize, but of course one does.

One does because the decision-making process takes place in a
cultural context. It is necessary only to look at the principles and
presumptions in custody law over the past one hundred years to realize
that in any specific case expression was given to the judge's interpreta-
tion of prevailing norms. In some cases the courts went further, as in the
case of Lord Denning's decision in Re L.,a and expressed these norms as
categorical imperatives that ought to prevail.

The dizzying speed with which psychological nostrums about
custody have been created, discredited and reconstructed within the past
ten years shows the urgency of the need to try to develop a consistent
approach to this kind of case. The consistency is required not to
guarantee infallible decisions, for in the absence of empirical, longitudi-
nal research it is impossible to say whether a particular custody principle
is wrong or right, but to grant parents a relatively predictable set of
expectations and standards against which they can measure their
parenting and their children's needs. The benefit of this predictability in
turn is to encourage consent resolutions to custody disputes, to steer
parties away from a litigious process and an imposed solution and to
avoid subjecting a family to a panorama of competing legal and
psychiatric palliatives.

It is useful to note the development of the presumptions in custody
law. Until 192342 fathers were the preferred custodians. Mothers made
gradual inroads throughout the nineteenth century into this male
preserve, but forfeited custody if they were guilty of adultery. 4" On the
other hand, a father could only lose custody if there was evidence of the
possibility of his gross impairment of the child, physical or moral. In one
1824 case, for example, the court refused to interfere with the rights of a

41 [196213 All E.R. 1, [196211 W.L.R. 886 (C.A.).
42 The Infants Amendment Act, 1923. S.O. 1923, c. 33. In England equality of

entitlement to custody was granted in 1925: Guardianship of Infants Act, 1925, 15 & 16
Geo. V, c. 45, s. 1. In the rest of Canada it was granted pursuant to the following
legislation: BRITISH COLUMBIA, Equal Guardianship of Infants Act, S.B.C. 1917, c. 27.
ALBERTA, An Act to amend An Act respecting Infants, and to Provide for Equal Parental
Rights, S.A. 1920. c. 10: MANITOBA, An Act respecting the Welfare of Children. S.M.
1922, c. 2, s. 123; SASKATCHEWAN, An Act to Amend The Infants Act, S.S. 1925-26,
c. 42: PRINCE EDWARD ISLAND, An Act to Amend the Children's Act, S.P.E.I. 1968.
c. 5: NORTHWEST TERRITORIES, Domestic Relations Ordinance, O.N.W.T. 1969 (2d
Sess.), c. 10, s. 28: NOVA SCOTIA. An Act to Amend the Infants' Custody Act, S.N.S.
1970-71, c. 48; NEW BRUNSWICK. Guardianship of Children Act. S.N.B. 1973, c. 11;
QUEBEC, CIVIL CODE, art. 244. as amended by S.Q. 1977. c. 72.

" An Act to amend the Law relating to the Custody of Infants, 2 & 3 Vict., c. 54
(1839).
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father who was confined to gaol to which his six-year-old son was being
taken daily by the woman with whom the father was committing
adultery.44 This can be contrasted with the speculation of the Australian
judge who said in 1862: "It will probably have a salutary effect on the
interests of public morality, that it should be known that a woman, if
found guilty of adultery, will forfeit . . . all rights to the custody of and
access to her children.' ,'5

Very shortly after the law was changed in 1925 to grant to mother
and father equal entitlement to custody, an Ontario court in 1933
suggested as a general rule of common sense the theory that children
under seven needed their mothers more than their fathers. 46 This theory
found refinement in 1955 in the decision of Bell v. Bell where the Ontario
Court of Appeal said:

Instinctively, a little child, particularly a little girl, turns to her mother in her
troubles, her doubts and her fears. In that respect nature seems to assert itself.
The feminine touch means so much to a little girl; the frills and the flounces
and the ribbons in the matter of dress; the whispered consultations and
confidences on matters which to the child's mind should only be discussed
with Mother; the tender care, the soothing voice; all these things have a
tremendous effect on the emotions of the child. This is nothing new; it is as
old as human nature and has been recognized time after time in the decisions
of our Courts. 7

Mothers were perceived to be as the nineteenth century novelist Flaubert
perceived them: "Everybody praised her self-abnegation; she was
behaving like a true mother."'48

There then followed a slight judicial disenchantment with the
determinative nature of the theory that young children belong to their
mothers. In the cases of Re L. ,49 Re Pittman50 and Talsky v. Talsky, t the
courts displayed not only their willingness to embrace new concepts of
what is best for a child, but reminded the public as well of their
willingness, as the Australian judge had done, to discourage selfishness
and immorality, particularly in mothers, by sanctioning marital miscon-
duct through the loss of custody. This can be referred to as the theory of
iatrogenic justice, since the cure of "awarding" custody to the
unimpeachable parent was potentially more damaging to the children
than the social illness of deviating from acceptable behaviour. An
example of this can be found in the case of Talsky v. Talsky.

44 Exparte Skinner, 9 Moore C.P. 278, 27 R.R. 710 (1824).
45 Seddon v. Seddon, 2 Sw. & Tr. 640, at 642, 7 L.T. 253, at 253, 164 E.R. 1146,

at 1147 (D. 1862) (Cresswell J.O.).
46 Re Orr, [1933]O.R. 212, [1933]2D.L.R. 77 (C.A.).
47 [1955]O.W.N. 341, at 344 (C.A.) (Roach J.A.).
48 G. FLAUBERT, SENTIMENTAL EDUCATION 135 (R. Baldick transl. 1964)

(Penguin Books).
49 Supra note 41.
.-0 [1972] 1 O.R. 347, 5 R.F.L. 376, 23 D.L.R. (3d) 131 (Surr. Ct. 1971).
51 [1976]2 S.C.R. 292, 21 R.F.L. 27, 62 D.L.R. (3d) 267 (1975), rev'g [197313

O.R. 827, 11 R.F.L. 226, 38 D.L.R. (3d) 343 (C.A.). See also Fodden, Connent on
Talskv v. Talsky, in ASPECTS OF FAMILY LAW 67 (Law Society of Upper Canada 1975).
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The Talskys married in 1964, had a son in 1966 and a daughter in
1969. In 1970 Mrs. Talsky left the home taking the two young children
with her. She subsequently sued her husband for divorce on the grounds
of his mental cruelty. After the nine-day trial, two and one-half days of
which consisted of Mrs. Talsky's evidence on the witness stand, the
judge of the Ontario High Court concluded that Mrs. Talsky's allegations
of cruelty were either exaggerated, insignificant or unsubstantiated. He
therefore dismissed her petition for divorce. But because the children
were so young, and primarily because the judge found that they seemed
to be happy and well-adjusted, he awarded custody of the children, who
at the date of trial were six and three years old, to Mrs. Talsky. And
although he found both parents to be devoted, affectionate and attractive
people who had "everything which would make for a happy and
contented life together", 5 2 the judge said that the evidence strongly
indicated that Mrs. Talsky was in "all respects an excellent mother"."
He therefore saw no reason to "disturb the existing custody situation
[with mother] in favour of an unknown arrangement" 4 with father.

Mr. Talsky successfully appealed to the Ontario Court of Appeal.
The Court of Appeal, although acknowledging the trial judge's
"advantage in seeing and hearing the parties during such a lengthy
trial"," felt that he had made three material errors. First, the court said
that the rule that young children belong with their mother was a rule of
common sense and not a rule of law as it was erroneously treated by the
trial judge. Rather it was only one of many factors to be considered by a
court determining where a child should live.

Secondly, the Court of Appeal felt that the "happy and well-
adjusted" condition of the children observed by the trial judge could not
continue, in all likelihood, given the post-trial economics of the parties.
Mrs. Talsky was not awarded sufficient maintenance at trial to subsist on
that income alone and was thus obliged, said the Court of Appeal, to seek
employment outside the home. This would inevitably result, it was felt,
in her having to hire someone to look after the children during the day so
that "someone [other than Mrs. Talskyl would be the person having
substantially the burden of their upbringing". " ' The court went on to
note that since the separation Mrs. Talsky had engaged "eight different
pregnant unmarried girls as part-time help" ."7 As a working mother,
Mrs. Talsky would only see the children briefly and probably "as much
[as] under generous terms of access".8 Mr. Talsky, on the other hand,
was a dentist who intended to buy a new home, practise dentistry from

52 [197313 O.R. 827, at 829. 11 R.F.L. 226. at 227. 38 D.L.R. (3d) 343. at 345

(C.A.) (Jessup J.A., quoting from the reasons of the trial judge. Houlden J.).
53 Id. at 830. 11 R.F.L. at 229.38 D.L.R. (3d) at 346.
54 Id.
, Id. at 829, 11 R.F.L. at 228.38 D.L.R. (3d) at 345 (Jessup J.A.

56 Id. at 831. 11 R.F.L. at 229.38 D.L.R. (3d)at 347,
57 Id. at 831.11 R.F.L. at 230. 38 D.L.R. (3d) at 347.

I Id.
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the basement of this home, and have all meals with his children. In
addition, he intended to hire a housekeeper and, said the court, "he can
well afford a good one"."

Finally, the Court of Appeal felt that the trial judge was wrong in
treating the welfare of the children as the only rather than the paramount
consideration. The conduct of the parents was also relevant. Specifically,
the court said that the trial judge found that Mr. Talsky was "a fairly
considerate husband". Mrs. Talsky, on the other hand, was found to
exaggerate trivial matters even though she was sufficiently intelligent to
solve her problems with her husband "if she had put her mind to it".60 In
short, Mrs. Talsky was "not justified in leaving the matrimonial
home". 6 ' The court cited with approval the following comments of Lord
Denning in the 1962 case of Re L.:

[Olne must remember that to be a good mother involves not only looking after
the children, but making and keeping a home for them with their father,
bringing up the ... children in the love and security of the home with both
parents. In so far as she herself by her conduct broke up that home, she is not
a good mother. 62

Mrs. Talsky was therefore deprived of custody. The Court of Appeal
held that, since she selfishly destroyed the children's home and deprived
them of a loving father, she brought into "grave question her fitness as a
mother" .63 Since the court found the father's conduct to be unimpeach-
able, the court considered itself bound by his wishes in the absence of
any evidence that his wishes were detrimental to the children. 6

4' It granted
custody to Mr. Talsky.

Mrs. Talsky appealed this decision to the Supreme Court of
Canada.65 The Supreme Court returned the children to their mother. The
Court agreed with the trial judge when he said that "a wife who is 'well
nigh impossible' as a wife may nevertheless be a wonderful mother", 0

6

but it also said that "if at a later date, the mother for whatever reason,
becomes less wonderful, it will always be possible to pronounce another
order in the light of the new circumstances" .67

The case of Talsky v. Talsky is a significant example of an approach
to the same set of facts in three disparate ways by three separate levels of

•,9 Id.
60 Id. at 832, 11 R.F.L. at 230, 38 D.L.R. (3d) at 348 (Jessup J.A., quoting from

the reasons of the trial judge, Houlden J.).
61 Id. at 831, 11 R.F.L. at 230, 38 D.L.R. (3d) at 347 (Jessup J.A.).
62 Supra note 41, at 3, [1962] 1 W.L.R. at 890.
6" Supra note 52, at 832, 11 R.F.L. at 231, 38 D.L.R. (3d) at 348.
64 Id.
65 Supra note 51.
66 Id. at 294, 21 R.F.L. at 29, 62 D.L.R. (3d) at 278-79 (de Grandpr6 J.).
67 Id. at 295, 21 R.F.L. at 30, 62 D.L.R. (3d) at 279. Mr. Justice de Grandpr6

stated: "I cannot put on the same footing the fact that the wife was 'well nigh
impossible' and the adulterous conduct of the mother, as in Re L ...... Id. at 294. 21
R.F.L. at 30, 62 D.L.R. (3d) at 279. This would suggest that the conduct of the parents
vis-a-vis each other may still be relevant in a custody action under the Divorce Act,
R.S.C. 1970, c. D-8, but would not necessarily be determinative.
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courts. The trial judge, though not sufficiently satisfied with Mrs.
Talsky's grievances against her husband to grant a divorce based on
cruelty, found her to be an excellent mother. But he could not give her
enough financial support from Mr. Talsky to enable her to continue
full-time mothering since her own claim for support fell with the divorce
action. The Court of Appeal took a stick-and-carrot approach, awarding
the child to the parent whose conduct was unimpeachable. The Supreme
Court of Canada rejected this approach, stating that a parent's conduct
was relevant only in so far as it affected the child's best interests. It held
that custody was not be decided on the basis of punitive principles"8 but
on the basis of what the child's welfare dictated. As with property and
support, the courts were indicating an increasing willingness to declare
bankrupt the business of buying and selling matrimonial fault.

Through the back door of matrimonial fault with its rewarding,
irreproachable morality as in Talskv (at the Court of Appeal) and Re L.
had thus come the return of the willingness to grant custody to fathers.
This led to the judicial recognition that motherhood could be transformed
into the more epicene concept of parenting which could include, by
definition, either parent. When the Family Law Reform Act was
introduced, the remaining problem was what to do upon separation about
those equally capable and committed parents who were observing the
legal mandate of this new statute which considered them equal
co-contributors to the partnership of marriage and the raising of the
children.

The judicial response was, temporarily, that children should be
entitled to the benefit of both parents, both during the subsistence of the
marriage and following divorce."" This willingness to make orders of
joint custody recognized by implication that neither sex had innately
superior abilities to provide the care a child needs and that decisions
about custody should be based on the preference and temperament of the
parents rather than on their gender. It recognized as well that active
parenting need not stop at the divorce court door.

This reflected too an attitude to custody that was more child-
oriented. Custody was to be decided from the vantage point of the needs

6" Id. at 303, 21 R.F.L. at 38. 62 D.L.R. (3d) at 274 (Spence J., dissenting).
Although Spence J. did state that this punitive approach was improper since it "would be
using children as a whip to beat the misdoer", he went on to say: "On the other hand, I
am of the opinion that the conduct of the parents is a necessary and most important
consideration in assessing their comparative worth as custodians of their infant
children." Id.

InRe Hill, 6 O.R. (2d) 474. 19 R.F.L. 119.53 D.L.R. (3d) 237 (C.A, 1975). the
court stated that, to be determinative, the parental misconduct should be demonstrably
adverse to the best interests of the child.

" Baker v. Baker. 3 R.F.L. (2d) 193. 1 Fam. L. Rev. 226 (Ont. H.C. 1978).
rev'd 23 O.R. (2d) 391. 8 R.F.L. (2d) 236.95 D.L.R. (3d) 529 (C.A. 1979). See also
Fitzsimmons v. Fitzsimmons. I F.L.R.A.C. 164 (Ont. Prov. Ct., Fam. Div. 1978), and
the dissent of Mme. Justice Wilson in Kruger v. Kruger. 25 O.R. (2d) 673. 11 R.F.L.
(2d) 52, 104 D.L.R. (3d) 481 (C.A. 1979).

1981]



Ottawa Law Review

of the child rather than of the parents in question. Which of the parties
(including applicants who are not biologically related) 0 applying for
custody could best (or least harmfully) 7' minister to the physical and
emotional needs of the child? The child-oriented focus spawned support
for two additional expert components to a custody battle. The first was
the independent psychiatrist-psychologist-social worker expert who
could provide a non-partisan assessment or recommendation for the
court. The second was the child's legal representative, who acted as a
full-panoplied player in the adversarial arena, advocating his or her
young client's wishes just as the other legal representatives in the
courtroom represented those of their clients.

These developments of the latter half of the 1970s are now suffering
a minor retrenchment. There are those who mistrust psychiatric input and
argue that it is an improper substitution of medical for judicial discretion.
Children's lawyers are frequently and unfairly admonished to substitute
their own for their client's wishes. And the concept of joint custody has
received a cool reception from the Ontario Court of Appeal 72 before the
opportunity of judicial and social nurturing. The court warned that the
joint custody concept required exceptionally mature, co-operative
parents to operate effectively, thereby rendering ineligible for permanent
parenting fifty per cent of those thousands of otherwise excellent parents
whose judgment and maturity tremble temporarily on the fault line of a
marital quake.

With the passage of the Family Law Reform Act the single criterion
for awarding custody became "the best interests of the child", 7

1 not
conduct nor presumptions based on a child's age or on a parent's gender.
As a result, the evaluative process required of a judge seems to call less
and less for a legal than for a scientific judgment. The judge then, to
avoid branding his or her own Weltanschauung on the familial scenario,
tempers his or her own prejudices with input from the prejudices of other
experts. These combined predilections are then subjected to whatever
legal principles are applicable.

In this way the judge acts in the Solomonic capacity that the public
alternately sentimentalizes and fears, attempting to resolve as fairly as
possible within a legal forum a dispute between two parties. The
assistance of outside experts transforms the operative medical and social
theories into rebuttable evidence which the judge is of course free to
accept or reject. But he or she is at least obliged in this way to consider
relevant beliefs other than those that he or she has unilaterally absorbed.

70 Section 35 of the Family Law Reform Act states that the court may order that
"either parent or any person have custody ... in accordance with the best interests of
the child [emphasis added]". For a discussion of the differences between the
"psychological" and the "biological" parent, see Chisholm & Petie, Of Children.
Custody and Clich-s, [1976] AusT. CURR. L. DIG. 233.

71 J. GOLDSTEIN, A. FREUD & A. SOLNIT, BEYOND THE BEST INTERESTS Or THE
CHILD (1973).

72 See Baker and Kruger, supra note 69.
. See note 70supra.
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Ultimately, because one can never be sure whether what is decided
is undisputably in the best interests of the child, one cannot suggest that
all of the above developments that rely on extensive expert assistance
guarantee a new golden age of refined judicial sagacity. But one can
make the sanguine suggestion that informed discretion (with expert
assistance) is likely to serve the process of equitable dispute resolution
more adequately than does its antithesis - speculation.

VI. CONCLUSION

There remains the problem of an appropriate confluence of law and
social policy. Having isolated outmoded attitudes towards women as one
of the dramatic bequests of family law, is the passage of legislation such
as the Family Law Reform Act likely to remedy the parochialism of the
past? If one accepts the progression inherent in the notion that changed
laws lead to changed behaviour which leads to changed attitudes and
conditions, then the new Act, as the statutory endorsement of equality of
access to opportunity, will have a profound effect. In the recent Supreme
Court of Ontario decision of Tomlinson %. Tomlinson ,7 the presiding
judge overturned an award of interim custody given to a father. The
father had been granted custody because the mother had decided, against
her husband's wishes, to seek full-time employment instead of staying
home with her children. In reversing this interim judgment, the judge
said:

In my respectful view, nothing is gained in these matters by references to the
traditional roles of husband and wife. The identity of the wife must not be lost
in that of her husband. The court must be acceptive and adaptive to the
changed status of women before the law. It is one of equality before the law.
With respect to parental obligations, each has all the responsibilities.

[A] wife should not be required to place herself in an intellectual and
environmental straitjacket: nor should she lose her right to equal treatment
before the law merely because she does the things she has a right to do."

This approach translates the philosophy of the Family Law Reform
Act into jurisprudence. But it cannot be expected that in the two years
since the Family Law Reform Act was passed society will have overcome
the complacency of a century's assumptions about men and women. It
would be axiomatic to suggest that most people absorb values and
self-images from the family, often touted as the fundamental unit in
society. 7 6 If the family historically treated wives as chattels in the

'4 Unreported, Ont. H.C.. 30 Sep. 1980 (digested in 5 A.C.W.S. (2d) 232. 3
Fain. L. Ref. R. 55) (Pennell J.).

7-1 3 Fam. L. Ref. R. at 55, 57.
76 For example, art. 16 of the Universal Declaration of Human Rights, U.N. Doc.

A/8 11, refers to the family as "the natural and fundamental group unit of society":
BASIC DOCUMENTS IN HUMAN RIGHTS 1 0(. Brownlie ed. 1971).
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possession and service of husbands who controlled their conduct with the
threat of penury, can one be surprised that this attitude towards women
pervaded the marketplace, the public and women themselves? Can this
attitude not explain such otherwise bizarre phenomena as paying two
people who do the same work different wages because one is a male and
the other a female? And does it not explain why, in the face of a stampede
by mothers to the paid labour force, it is still considered that society's
obligation for the quality care of the young does not precede a child's
sixth birthday? How else to explain the absence of universally accessible
child care except that society seems unwilling to pay for a service that it
expects mothers to perform for free?"

Given all of this, wherein lies the responsibility for responsive
changes in legal principles? Does it rest with the legislative assembly as
the accountable democratic expression of public consensus, or does it
rest with the appointed judiciary as the expression of justice? How wary
must one be of crossing what Lord Devlin referred to as the "Rubicon
that divides the judicial and legislative powers"? 7 And wherever one
places the onus for changing the law, should the lawmakers be
anticipating or merely reflecting social trends? To what degree must a
concept be socially entrenched before it is legally articulated by either a
court or a legislature? Was Lord Devlin correct when he treated the law
as a valve for the competing host of new ideas "galloping around the
outskirts of society's thought"? 79 Or is there a role for the court as the
conscience of the community, giving expression to ideas as a means of
educating and directing society's thoughts?

Those who argue against activist judicial lawmaking and in favour
of legislative primacy do so on the basis that judicial discretion is
arbitrary, undemocratic, unpredictable and partial.80 It contradicts the
role of judge as even-handed dispenser of justice. The disparity between
judges in their interpretations of social assumptions (which find
expression in the phrase "public policy") renders the public at a loss to
know how to regulate their activities. One need only look at the various
opinions expressed by the different judges in the Talsky, Rathwell and
Tomlinson cases to see the legitimacy of this argument. They argue too
that judicial lawmaking by its very nature must be interstitial and
therefore limited. Judges make decisions on the basis of the particular

77 Many of the arguments now advanced by opponents of a public system of child
care are reminiscent of those raised in the late nineteenth century by opponents of
compulsory education. See FAMILY, SCHOOL AND SOCIETY IN NINETEENTH-CENTURY
CANADA (A. Prentice & S. Houston eds. 1975).

7' Devlin, Judges and Lawmakers, 39 MODERN L. REV. 1, at 11 (1976).
79 Id. at 1.
" Id. at 5-8. See also P. ATIYAH, FROM PRINCIPLES TO PRAGMATISM (1978). This

inaugural lecture at Oxford University explored the change in emphasis in lawmaking
from one of expounding principles (in the nineteenth century) to one of individualized
justice, whereby each case is decided on its own facts and principles. Atiyah argued for
the former approach on the grounds that the latter encourages ambiguity derived from the
application of judicial discretion.
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facts of the case before the court. For broad social policy, therefore, one
should look to legislatures which deal with principles of general
application rather than attempt to extrapolate policies from individual
court cases.

Those in favour of dynamic, judicial lawmaking, however, argue
that the cultural, ethical and moral diversity of society makes consensus
through the legislature impossible. As a result, legislative responses are
often delayed indefinitely, even with the encouragement of law reform
commissions. This makes it necessary, the advocates for judicial
legislation argue, for the courts to remedy inequities that flow from the
application of inherited and outmoded principles. Lord Denning justified
judicial intervention pending legislative enactment on the basis that a
failure to acknowledge judicially new trends means that

every litigant must have his case decided by the dead hand of the past. I
decline to reduce the judges to such a sterile role. They should develop the
law, case by case ... so that the litigants before them can have their
differences decided by the law as it should be and . . .not by the law of the
past."'

By this approach the courts coexist equally with the legislature as
lawmakers.

Then there is the middle and arguably the most realistic position
taken by those who argue that the responsibility lies primarily with the
legislature but that the courts should intervene to update parts of the law
if the government is not keeping pace with social changes.82 Chief Justice
Bora Laskin pointed out:

The legislatures [are] occupied with economic planning, with managing
resources, with social welfare policies, with administering the province or
country as the case may be [and] may. hence, properly rely on the courts to
share in the burden of law-making in these areas congenial to judicial
legislation. 8

The courts, he said, become institutionalized thereby -'into a partner-
ship, albeit a junior one, with the legislature"." 4 By this theory, if they

81 Liverpool City Council v. Irwin. [19761 Q.B. 319. at 332, 119751 3 All E.R.
658, at 666, [1975] 3 W.L.R. 663. at 671 (C.A. 1975).

12 L. JAFFE, ENGLISH AND AMERICAN JUDGES AS LAW-MAKERS 33 (1969). See
also B. LASKIN, THE INSTITUTIONAL CHARACTER OF THE JUDGE (1972). Even Atiyah.
supra note 80, at 12, acknowledged that "these protestations [for Parliament to change
the law] ring hollow when Parliament has said, as loudly as total silence can say it. that it
intends to do nothing at all". Perhaps this explains why the Supreme Court of Canada
essentially reversed its decision in Murdoch. supra note 37. with its judgment in
Rathwell, supra note 65. Canadian courts in the late 1950s also tried to update the law of
matrimonial property but were restrained by the decision in Thoimpson, supra note 29.

83 B. LASKIN, id. at 17-18 (1972).
84 Id. The relationship was further described by Laskin as a "'love-hate" one

whenever the construction of legislation is before the courts. He added. "In legislation.
above all else, a court has a manifestation of the 'popular will': and it is safe enough to
say that interpretation should reflect as much concern with realizing the object or
purpose of the enactment as with its literal expression." Id. at 18.
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must redress a glaring deficiency, the courts will step in, as they did in
the Rathwell, Talsky and Tomlinson cases. The partnership thrives on a
powerful, self-serving and dynamic instinct on the part of both
institutions to maintain credibility with the third partner - public
consensus.

There may be no unequivocal solution to the dilemma of when and
how to implement new assumptions. Certainly before it is enunciated
either in jurisprudential or statutory form, a social principle will require
at least a degree of entrenchment or it runs the risk of starving from
cultural malnutrition. If this results in an uncertain state of law, perhaps,
as Mr. Justice Dickson said in Rathvell v. Rath well,

[t]here is a certain inevitability about this in family law matters. The
economic and human variables in a society are bound to be diffuse.

The need for certainty in matrimonial property disputes is unquestionable, but
it is a certainty of legal principle hedging in a judicial discretion capable of
redressing injustice and relieving oppression. 8

5

In family law, more than any other area of law, the courts and
legislature are "partners in the enterprise of lawmaking". 86 Neither can
be held more culpable in perpetuating outmoded social platitudes. One
cannot in fairness castigate a mirror for the image it reflects. Both
judiciary and legislature draw water from the same well of public
opinion. The cultural assumptions in family law that have resulted in
over a century of gender stereotyping were tolerated by the public or they
would not have survived. They were tolerated notwithstanding that they
were not and probably could not be empirically justified. That they not
only survived but affected every aspect of people's secular lives, remain
their profoundest legacy. Only when they were roundly challenged,
bruised and emasculated (most vocally by a population galvanized into
awareness by the decision in Murdoch v. Murdoch) were they replaced
by the massive social reform of the Family Law Reform Act. This social
reform was and is, like every social metamorphosis, a spectacle
confusing to observers and poignant to participants. But it was a
metamorphosis whose time had come.

The policy triumvirate - legislature, judiciary and public consensus
- has unequivocally chiseled new assumptions out of a cultural mould.
It remains to be seen whether the triumvirate will be as assiduously
committed to the new assumptions as it was to the old.

85 Supra note 38, at 448, [1978]2W.W.R. at 107, 83 D.L.R. (3d) at 301.
86 L. JAFFE, supra note 82, at 20.
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